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Foreword

KV Kamath, independent director & chairman; Jio Financial Services

The report “Challenges in Transmission of Assets t6 Nominees and Legal Heirs”
addresses a subject that is just now gaining,fecognition. These challenges will only
increase as the country becomes prosperous‘and, hence, the urgency to address the
issues. At the outset, I would like to compliment the Moneylife Foundation and the
authors for studying this topic in such detail. The Foundation has been doing
yeoman service in the field of financial literacy, awareness and the rights of
consumers. This publication furthers the objectives it has been pursuing over the
years.

What are the dimensions of this problem? The amounts involved are staggeringly
large, as the report highlights: just under Rs2 lakh crore.

The report well articulates/the,problems faced by people as they handle issues
relating to the transmission of financial assets following the loss of a loved one. It is
well-researched, clearly outlining the processes for nomination and transmission,
within the legal and regulatory framework, identifying the issues in claiming
financial assets and provides approaches to resolve these.

Probably in a first for India, the report also addresses the challenges faced by
families of incapacitated adults in the chapter on ‘Adult Guardianship’. It also covers
the delicate subject of ‘Living Wills" or ‘Advanced Medical Directives’
comprehensively.

How do assets get stranded? While part of this could be due to disputes, a large part
is due to people not documenting their savings and not informing their heirs about
the details of these savings. The challenge becomes even greater for the heirs, given
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that there is no centralised, searchable database. Assuming one manages to
determine what is to be claimed, multiple interpretations of the required
documentation can lead to a cycle that is frustrating and takes an excessively long

time to resolve.

All the concerned regulators have recognised the problem and have started taking
concerted action to see how the process can be made easier. This is a good start and,
given the current advances in technology, a viable and robust solution could soon be
put in place. However, in view of the large amount that is stranded, there is urgency
in streamlining the process at the earliest.

With the breakdown of family support systems and people living longer, the issue of
adult guardianship becomes increasingly important. Wed@re at this stage, at least in
our urban and semi-urban areas. There is an immediate need to address this
challenge and the report rightly identifies this as an area needing attention from law-
makers. Equally important is the sensitive issueof Living Wills or Advanced
Medical Directives, which the report also touchesupon.

The report is well-organised, based on facts and figures and written in a simple and
straightforward manner that everyone can understand. It is practical and gives
workable solutions. To me, this repert is a primer addressing the issue of challenges
we would face in the transmission of assets to nominees and legal heirs and the
solution to these.

KV Kamath
3 July 2024
Mumbai
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Research Parameters

Research Objectives
The objectives of the research were to seek answers to the following;:
e Identify the challenges and difficulties encountered by legal heirs and

nominees during the process of claiming and transmission of financial assets.
e Highlight the inconsistencies between regulatory procedures and actual
processes followed by banks and other financial institutions.
e Suggest a more streamlined, uniform and compassionate approach to
transmission of assets.

Research Design

e Study the nomination process for various financial assets existing in India
currently.

e C(Critically analyse the standard operating procedures (SOPs) as prescribed by
regulatory bodies for claiming financial assets.

e Research and identify problems,and challenges faced by legal heirs, nominees
and beneficiaries in claiming financial assets.

Research Methodology

e Collating information on SOPs for nomination of financial assets.

e Collating information on regulator-mandated SOPs and process of claiming
financial assets of the deceased, as a nominee or legal heir.

e Conducting meetings /and" interviews with well-known consultants and
experts who practise and specialise in Wills and nominations.

e Undertaking an online survey to get detailed information from nominees,
legal heirs or beneficiaries.

Expected Research Output

e Identify and analyse the challenges faced by legal heirs, nominees and
beneficiaries in claiming financial assets of the deceased.

e Recommend steps to streamline the process of claiming and transmitting
financial assets to legal heirs, nominees or beneficiaries in India.
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Key Findings

India faces a vast problem of unclaimed financial assets which have been
estimated to be over Rs2 lakh crore.! These assets accrue from dormant bank
accounts, maturity proceeds of policies idling in insurance companies, life
savings of individuals locked up in provident fund accounts, mutual fund
investments and dividends that have not been cashed for years.

Such unclaimed funds are periodically transferred to one of the regulator-

maintained pools such as:

e RBI's Depositor Education and Awareness Fund (DEAF) for inoperative bank
deposit accounts or any amount remaining unclaimed with banks for over 10
years;

e Investor Education and Protection /Fund" (IEPF) for dividend, matured
deposits, matured debentures, application money due for refund or interest
thereon, sale proceeds of fractional shares, redemption proceeds of
preference shares, etc, which remain unclaimed for a period of seven years or
more transferred to IEPF Autherity

e The Securities and Exchange Board of India (SEBI) allows asset management
companies (AMCs) to invest unclaimed funds, including redemption and
dividends, in the call money market, money market instruments, or a liquid
scheme.? Claimants who make a claim within three years receive the
unclaimed amount along with the earned income. If claims are made after
three years, claimants receive the unclaimed amount and the income earned
up to the third year, but subsequent income is directed towards investor
education.

e Under provisions of Senior Citizens” Welfare Fund (SCWF) Rules, 2016
notified on 25 July 2017, insurers are required to transfer unclaimed funds of
policyholders lying with them for more than 10 years to the SCWF.

e DProceeds of public provident funds (PPF), post-office savings accounts,
employee provident funds (EPF), etc, are similarly transferred to the SCWF.

! https://www.moneylife.in/article/banks-transferred-unclaimed-deposits-worth-rs144-lakh-crore-to-dea-
fund-in-5-years-received-rs5729-crore-for-refunding-to-claimant-depositors-govt/71465.html.

2 https://www.sebi.gov.in/legal/circulars/feb-2016/circular-on-mutual-funds _31759.html (accessed on 6
August 2024).
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Scope of the Problem

Precise data on the extent of unclaimed funds is not publicly available, as it is not
consistently reported by the financial sector. A further discrepancy arises because
funds remain unclaimed for prolonged periods before they are transferred to various
government pools, after a period of seven to ten years, as applicable. Consequently,
the data quoted by the government does not reflect the magnitude of the problem. It
is, however, estimated that the amounts lying unclaimed would be in the region of
Rs2 lakh crore. This is explained in detail in the Background chapter under the head
“problems of unclaimed assets’.

One reason for such a vast amount of unclaimed funds is the fact that many people
forget about their savings or investments which usually happens because these
accounts or policies were created or bought a long time ago and the buyers have
either passed away without informing their heirs about the assets, or they were
simply forgotten. Another important reason for suchylarge unclaimed funds is the
difficulty that heirs face in searching information about and claiming such financial
assets.

Many find the process of claiming financial assets as nominees or legal heirs
daunting and complicated. Claiming the funds requires commitment of time,
money and patience. Often, the, challenges seem insurmountable and many
potential claimants simply ‘give up. These financial assets are eventually
transferred to one of the many government-maintained repositories as investor
education funds.

Moneylife has advocated a technology-driven approach to simplify the claims
process for heirs and nominees, making it easier for them to search and retrieve
their unclaimed funds.?/Sinceregulatory bodies have made little effort to trace
or reunite unclaimed funds with their rightful owners, the PIL, filed by Sucheta
Dalal with the help of senior advocate Prashant Bhushan, sought to make
information about unclaimed deposits publicly available in a centralised
searchable database.* Our study showed that most developed countries make an
effort to trace rightful owners and recognise their rights, as documented in our
note on creating a ‘Central Authority for Unclaimed Funds’.”

To better understand the hurdles and challenges faced by claimants, this report
attempts to analyse the existing rules and regulations that govern nominations

3 Note on Central Authority for Unclaimed Funds; refer to Annexure I, page 98 of this report.

4 https://www.moneylife.in/article/sc-issues-notice-on-plea-by-sucheta-dalal-that-information-on-unclaimed-
amounts-lying-in-dormant-accounts-be-made-publicly-available-on-a-centralised-platform/68045.html.

5 Note on Central Authority for Unclaimed Funds; refer to Annexure I, page 98 of this report.
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and the established framework of claiming financial assets. An effort has also
been made to identify deficiencies in the process, while highlighting areas for
improvement.

The Nomination Process

While the process of adding, modifying or deleting a nominee for a financial

asset is more or less similar across various assets, there is still a lack of

uniformity in the rules that govern nominations. A detailed analysis of the
existing processes for adding nominees to various financial assets has been
covered in Chapter 2 of this report. Briefly:

e Banks and RBI regulated entities (RE) allow only one nominee per investment.
However, on 9" August, the finance minister has introduced an amendment
to certain banking laws under which a key proposal'is'to increase the number
of nominees allowed per bank account from onedosfour. It has a provision for
simultaneous and successive nominations.®

e Insurance companies, mutual funds, PPFfand/other small savings schemes
allow multiple or successive nominationis.

e Mutual funds and depositories provide an ‘opt out” form to those who do not
wish to nominate anyone. Until recently, failure to nominate or opt out of
nominations would have resulted in freezing of accounts. However, SEBI has
withdrawn such penal _action while maintaining that the ‘choice of
nomination’ - deciding whether to nominate or opt out is mandatory.”

e Supreme Court rulings have clarified that a nominee can be considered only
as a trustee of the assets and is not, necessarily, the final owner. However, the
nomination form specified by a government notification for senior citizen
savings scheme (SCSS) categorically asks about the status of the nominee -
whether he/she is't0 be recorded as a trustee or as an owner, upon the death
of the account-holder/investor. Such a declaration is unique to SCSS but
would hold no meaning, in light of the clarification made by the apex court.

e Regulators have sought to reduce the growth in unclaimed deposits by making
nominations mandatory by threatening to freeze accounts. Such action is legally
questionable and does not take into account the complex and differing nature of
relationships within each family. Moreover, it may not always be prudent or safe
for the investor to disclose, identify and declare nominees in advance depending
on the circumstances of each family. It is unclear how regulators can threaten to
freeze and impound investment, for failure to nominate a beneficiary. Responses
to the online survey conducted by Moneylife Foundation indicate that 87%

6 https://timesofindia.indiatimes.com/business/india-business/bill-introduced-to-allow-up-to-4-nominees-in-
bank-a/c/articleshow/112415825.cms

7 https://www.sebi.gov.in/legal/circulars/jun-2024/-a-ease-of-doing-investments-non-submission-of-choice-
of-nomination-_84053.html (accessed on 6 August 2024).
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(1,194 individuals) have added a nominee to their assets, while 9% (124
individuals) were planning to do so and a small percentage (1%) mentioned
that they do not plan on adding a nominee, despite the consequences.

Regulators Take Initiative, but Gaps Remain

One step by some regulatory bodies to address the growing problem of
unclaimed funds was to make nominations mandatory. However, the absence of
established guidelines makes the claim process unnecessarily complicated for
nominees and heirs. SEBI has been proactive in establishing SOPs, but other
regulatory bodies, specifically RBI, have failed to frame SOPs for the claims
process, leading to confusion and delays.

By and large, the rules and regulations framed by regulators are based on provisions
of the Indian Succession Act, 1925. They seem to assuie that transmission of assets
is possible in 15 to 30 days, once all the legal requirements are met. However, the
experience on the ground appears to be vastly different. Chapter 3 has a detailed
analysis of the claims process for nominees acrossivarious financial assets.

e Reserve Bank of India (RBI): RBI has issued a circular to guide banks and
REs on “settlement of claims in respect of deceased depositors.”® It provides
instructions on settling claims in different situations (with or without
nomination, single or joint, account, etc), but has avoided specific SOPs.
Instead, banks and REs are free to adopt their own SOPs, based on the model
guidelines issued by the Indian Banks’ Association (IBA). Feedback received
through our online survey indicates that officials in banks often misinterpret
the guidelines, demand unnecessary documents and impose conditions which
delay the process beyond the mandated 15-day settlement period.

On 17 August 2023, RBI launched a portal called the ‘Unclaimed Deposits -
Gateway to Access inforMation (UDGAM)" with an aim to allow potential
claimants to search for unclaimed funds across various banks. As on March 23
2024, UDGAM had on-boarded 30 banks on to its platform, covering data on 90%
of unclaimed deposits (in terms of value). However, feedback and data on its
effectiveness have been scarce.

e Securities & Exchange Board of India (SEBI): In the same period, SEBI issued
detailed SOPs on how market intermediaries such as brokers, registrar and

8 Settlement of claims in respect of deceased depositors — Simplification of Procedure (RBI/2005-
06/48.RPCD.CO.RF. BC.N0.12/07.38.01/2005-06).
https://www.rbi.org.in/commonperson/English/Scripts/Notification.aspx?1d=68 (accessed on 12 December
2023).
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transfer agents (RTA), depository participants (DPs) and depositories should
handle the transmission process. In October 2023, it also announced a
centralised mechanism for reporting the demise of an investor through know-
your-customer (KYC) registration agencies (KRAs).’

SEBI’s master directions!® also provide a list of acceptable documents in
support of a claim and prescribe formats of the application form, affidavit,
indemnity letter and ‘no objection certificate’ (NOC) which may be required
during the claim request. Despite all this, legal heirs may find it difficult to
transfer shares to their names, if the shares have not been dematerialised by
the deceased.

e Other Regulatory Bodies: With the exception of¢SEBI and the Insurance
Regulatory and Development Authority of Indiaf(IRDAI), no regulatory body
has set out specific guidelines or SOPs to befollowed by officials when
processing a claim from a nominee or legal heir. More importantly, there is
no clear list of acceptable documents inssupport of the claim which is the root
cause of complications and delays.

A good example is the IEPF set up by the ministry of corporate affairs (MCA).
Although it claims to have a well-defined, online process to claim shares and
corporate benefits, in practice, it is extremely harrowing and cumbersome.
Investors often end up paying anywhere between 10%-50% of the claim value
to agents who have figured out how to deal with the process. The IEPF
website however urges investors to to approach agents for making claims.

Challenges Faced by Nominees and Heirs

Chapter 4 deals with specific difficulties encountered by claimants as nominees or

heirs. The lack of mandated process/ SOPs, in many cases, has meant that claimants

face bureaucratic red tape in the form of:

e demand for unnecessary documents in support of the claim;

e demand for repeated submission of forms to fulfil demands from various
departments;

e demand for the physical presence of all heirs in order to process a claim;

e lack of knowledge on prescribed guidelines leading to a claim being delayed and
processed on a trial and error basis;

9 https://www.sebi.gov.in/legal/circulars/oct-2023/centralized-mechanism-for-reporting-the-demise-of-an-
investor-through-kras 77534.html (accessed on 12 December 2023).

10 Simplification of procedure and standardisation of formats of documents for transmission of securities -
Refer to Annexure V of this report on page 124.
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e lack of understanding about the legal requirements such as a probate, succession
certificate or a legal heirship certificate.

Adult Guardianship

As India’s population ages and many senior citizens face their last years alone, or in
nuclear families, we have come across a critical legal gap with regard the managing
the finances, living expenses and cost of care for incapacitated adults. These are
people who have adequate savings, but are simply not in a position to direct the use
of their own money for their care and living expenses.

Imagine a scenario where a person goes into a coma, or is mentally incapacitated
due to dementia. Unless there is time to plan ahead and appoint a legal guardian,
their family and care-givers will not be able to access theif savings and assets, to pay
for nursing, assisted living facilities, medicines and«living expenses. The existing
laws do not address such situations. The Mental Healthcare Act (2017) does not
empower designated representatives to managesthe property of the affected
individual. Similarly, the Guardians and Wards»Act (1890) is restricted to minors,
leaving a legal void for families of incapacitated adults.

Consequently, there are scores of cases where potential legal guardians (usually the
wife, children or other relatives) have approached various high courts for redress.
The courts have wusually adopted a humanitarian approach and granted
guardianship. While it is usually the spouse, siblings or children, there have been
cases where the court set up a committee of guardians. In one case, the Bombay
High Court had to appoint a legal guardian for a lawyer.

But this redress is available~only where someone connected with the incapacitated
person had the resources/and interest in approaching a court. What happens when a
person is alone, has no close relatives and is perhaps staying in an institution or
retirement home? Ad-hoc interventions under the authority of courts are not the
solution. The Kerala High Court went as far as to list the terms of adult guardianship,
including reporting requirements, to ensure protection of the affected person. Such
guidelines need to be given legal sanctity to ensure consistency and standardisation
in approach, as well as to avoid delays. They also need to recognise that the state
owes a duty to such citizens.

Dispute Resolution Mechanisms

Most regulators do not have a clear dispute resolution process. SEBI is an exception,
because it has an online dispute resolution (ODR) mechanism to resolve disputes at
the RTA level; however, there are issues with the SOPs and guidelines defining this
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mechanism. One problem is in that SEBl-appointed lawyers have no capital market
expertise or knowledge as arbitrators. Consequently, their involvement in disputes
between parties and the RTA is often counterproductive; sometimes exacerbating
rather than resolving, issues. While the principle of incorporating alternative dispute
resolution (ADR) mechanisms is sound, the question remains whether ODR is a
viable option, given its current state under SEBI.

Moneylife Foundation’s online survey found many other hurdles that claimants

have to overcome to claim financial assets of their deceased loved ones. A total of

1,377 respondents participated in the survey, out which 795 identified themselves as

having had personal experience of claiming assets as a nominee or heir. Other

responses were disqualified for lacking such experience. The findings of the survey
have been discussed in detail in Chapter 7 of this report. Ih summary:

e Difficulties with the claims process were highlighted/by'56% of respondents (753
individuals) while only a few (5% or 42 individuals) were able to settle their
claim within 15 days. Various factors detefminhe’the claim settlement period -
complexity of a claim, processing sofficer's knowledge of the process,
documentation to support the claim and awareness of the claimant regarding the
claims process.

e Many claimants were either aware of the claims process or an advocate or an
equally qualified person was assisting them and, hence, able to identify lapses or
errors committed by the processing officer and escalate it if required.

e Besides, legal requirements such as a probate, succession certificate or legal
heirship certificate adds to cost and delays as it takes anywhere between six
months to a féw years to obtain them from a competent court.

Feedback received from the online survey confirms that the claims process for
various financial assets is /neither simple nor smooth, with claimants having to
succumb to the demands of the processing officer or being caught up in lengthy
delays for obtaining probates and succession certificates.
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Recommendations

India’s growing problem of unclaimed financial assets emphasises the need for a
more efficient and claimant-friendly process for nominees and heirs. Below are
our recommendations designed to streamline the process, while reducing the
friction and hassles of nominees, beneficiaries and heirs.

1. List of Acceptable Documents in Support of Claims: A list of approved and
acceptable documents in support of a claim should be published and made
readily available to claimants. SEBI has recently mandated this in its circular
on streamlining and easing the process of settling.¢laims; it is important that
other regulatory bodies not only follow SEBI’s lead but also ensure that their
rules match those of the market regulator’' Banks should share the
prescribed application form and proevidera complete list of documents
required at the time a claimant applies for transmission of funds. This will
help avoid delays caused and reduce friction in the claims process.

2. Standard Operating Procedures: Adopting detailed SOPs and standard
formats would ensure consistency and efficiency across the system. RBI
should design and circulate SOPs for banks and other RBI-regulated entities,
to reduce harassment of legal heirs. In the absence of clear directions, banks
and other REs have been making their own rules which have caused great
inconvenience to noniinees and heirs.’? Moneylife Foundation had made a
representation to this effect to RBI's committee on customer services headed by
former deputy governor BP Kanungo in March 2023.2® The Kanungo Committee,
which submitted its report in July 2023, took note of this issue and recommended
that IBA ‘may’ update its model operating procedure (MOP), in line with
regulation, for hassle-free settlement of claims in accounts of the deceased
account-holders, in various scenarios. There is no further development on the
matter.

3. Simplified Nominations: The nomination process, in some cases, requires
submission of a photograph and signature of the nominee. This imposes a

11 Simplification of procedure and standardisation of formats of documents for transmission of securities -
Refer to Annexure V of this report on page 124.

12 Chapter 4 of this report: Challenges in Claiming Financial Assets on page 56.

B https://www.mlfoundation.in/memorandum/concerns-raised-with-rbis-committee-for-review-of-customer-
service-standards/183.html.
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needless burden on investors and is not practical, if the nominee lives in another
state or country. The identity of the nominee can be established through a simple
address, or identification such as PAN or the central KYC systems, where details
of the account-holder and nominee may already be stored on record.!* In any
case, the nomination process should not cast a needless burden on the nominator.
At best, regulators must make people aware of the consequences of opting out
of nomination; that the concerned assets would remain unclaimed if they die
intestate and create difficulties for their legal heirs to claim the assets.!

4. Allow Investors to Opt-out of Nominations: At present, banks, mutual funds
and depositories offer investors the option to submit a separate ‘opt-out’ form in
case they do not want to mention a nominee. This option should be made
available for all other assets as well.

5. Allow Investors to Add Nominees Security-wise: In the case of demat accounts,
an account-holder has the option to add a nomineé or to opt-out of the process by
filling a separate form. Such a nomination is applicable to the entire shareholding
in that particular demat account. If the investor wants to have another nominee
for some of the shares, s/he is asked to open a second or third account. Some
investors have four or five demat accounts merely because they want their
shareholding distributed among, their children. A more practical solution would
be to provide investors with an option to add nominees security-wise within
their demat accounts.

6. Online Nominations for Joint Accounts: At present, any change in nominee on
joint accounts requires a physical process. It is time that a secure online process
was devised, by ensuring the consent, approval and confirmation of each of the
joint-holders through a one=time password (OTP) to their respective registered
email IDs or phone numbers.'®

7. Permit Conversion of Individual Demat Accounts into Joint Accounts: At
present, investors cannot convert their individual demat account into a joint
account. For instance, if a young investor may want to add his/her spouse as
a joint-holder on getting married, at present, it requires them to create a new
account. The process should be simplified by allowing the addition of a joint-
holder through a simple form and KYC process.

14 Chapter 2 of this report: Overview of Nomination Process for Various Financial Assets in India page 35.
5 Ibid.
16 Ibid.
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8. Centralised Repository of Birth/Death: SEBI has already announced a
centralised mechanism for reporting the demise of an investor through KYC
registration agencies (KRAs)."” This idea needs to be expanded by creating a
central birth and death reporting agency which would act as an online
repository for uploading and verifying information. Each municipality or
panchayat should be made responsible to create, maintain and update
information on birth and deaths to this central repository, with a copy of the
death certificate made available and accessible online. This will be a big step
in ensuring speed and eliminating the need for heirs (once authenticated) to
submit multiple death certificates to different agencies and will allow each
agency to confirm and cross-verify information for transmission of assets.
Such a central repository could perhaps be placed under the central authority
responsible for unclaimed assets.!®

9. Alternative Dispute Resolution (ADR) or Online Dispute Resolution (ODR)
Mechanisms: Creating ADR/ODR system, with anh unbiased claim adjudicating
officer or mediator, would be a good way to resolve legal issues in a timely
manner, once robust SOPs and guidelines‘are in place. The current SOPs and
guidelines established by SEBI for ODR"at the RTA needs refinement as they are
crucial for speedy resolution of disputes. This involves appointing the right
people with knowledge of transmission issues. Once an efficient ADR/ODR
system is in place, it could potentially be adopted and implemented by all
regulatory bodies and made applicable for all investment assets.

10. Comprehensive Financial Snapshot: Banks offer multiple services (trading and
depository accounts, mutual funds, insurance and credit cards) linked to a single
unique customer identity number (UCIN). Ideally, where a Will has been read
and all claimants/nomineesiare aware of the assets to which they can lay a claim,
banks should provide'the nominees / heirs with a complete snapshot of the
deceased person’s financial dealings, with a particular financial intermediary.
This may be a bank, which also offers insurance, investments and demat services;
or an RTA who has knowledge of multiple demat accounts held by an investor;
or depositories who have details of bond holdings and government securities. It
will allow the claimant to have a clear idea of all the financial assets of the
deceased, ensuring that they are eventually claimed in a timely manner, instead
of being deemed as ‘dormant’ or “unclaimed” assets. Such information ought to

17 https://www.sebi.gov.in/legal/circulars/oct-2023/centralized-mechanism-for-reporting-the-demise-of-an-
investor-through-kras 77534.html (accessed on 12 December 2023).

18 Chapter 3 of this report: Understanding the Legal & Regulatory Framework for Claiming Financial Assets,
page 53.
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be disclosed with discretion and some checks, since it can be misused in case of
disputes and disagreements between nominees or heirs.

11. Centralised Database for Unclaimed Assets: A centralised database that stores
and allows for search and claim of unclaimed financial assets, in line with the
systems established in other developed countries such as United States of
America, United Kingdom and Canada, is desperately required in India.!® Such a
system, with established SOPs and grievance redress mechanisms, has the
potential to reduce the burden of unclaimed financial assets, by simplifying the
search as well as the claim process.

A white paper prepared by Sucheta Dalal, trustee of Moneylife Foundation, was
submitted to the Supreme Court-appointed committee®’ investigating the Adani
group’s stocks volatility. The committee had endorsed her suggestion to create a
central authority and had recommended creation® of a ‘Central Unclaimed
Property Authority’ (CUPA).? This recommendation needs to be given serious
consideration.

12. Grievance Redress for Unclaimed+Assets under Central Authority: Once a
centralised authority and database has been set up for unclaimed assets, it will
need to be supplemented with an efficient grievance redress mechanism that
addresses failures at each step of the process for the nominee/heir or claimant.
For instance, a delinquent or corrupt death registry administrator, who delays or
withholds intimation of death or makes typing errors in names or entry of
identification dAnformation, can cause enormous hassles and harassment for the
claimant. It would be imperative to deal with such cases quickly and efficiently.
For this, a grievance mechanism needs to be in place at each step of the process,
redressing any friction in‘a time-bound manner.

13. Adult Guardianship: As a first stage, we need the government to recognise the
need to plan for situations where a larger number of adults, with adequate life
savings, are unable to make financial decisions to pay for their own care, life
expenses and medication/hospitalisation. This is a complicated issue with no
easy solutions, since it involves the appointment of appropriate guardian who
will work in the interest of the incapacitated person. The choice of guardian,
consequences of granting the guardian access to a person’s assets,

19 Refer to discussion on page 28 of this report.

20 Report of the Expert Committee constituted by the Supreme Court of India; 6 May 2023
https://www.thehindubusinessline.com/news/66869727-Report-of-the-SC-appointed-Expert-Committee-on-
Adani-Hindeburg-row.pdf (accessed on 12 October 2023).

2 Annexure Il — Note on Central Authority for Unclaimed Funds; page 98.
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supervising/ensuring the correct use of those funds and compensating the
guardian for their effort are only some of the issues that will come up. This will
require a separate statute and legal framework with detailed guidelines to ensure
that legal guardians can be appointed quickly with adequate checks & balances
to ensure a workable process. This will be a growing challenge as India’s
demography transitions to a higher percentage of senior citizens living either in

nuclear families or alone.??

14. Living Wills or Advance Medical Directive: While not directly related to the
issue of nomination, the high cost of medical intervention and maintaining life-
support systems, have made Living Will an important issue these days. India has
only a vague system in place for registering, recording and implementing the
advance medical directions stipulated in a Living Will.  Apart from being an
emotional issue, the question of keeping a personsalive through life support
systems often has serious economic consequences for a family. We need to ensure
legal clarity, at least in cases where a person'has made his/her wishes very clear
through a Living Will and advance medical directions, in order to eliminate any
moral dilemma or stigma attached to the process.?

15. Public Awareness Campaigns: ltds essential to launch awareness campaigns to
explain the difference between a nominee and a legal heir, and the general
process of claiming financial assets of deceased relatives. This would benefit
claimants and also make the claims process smoother with fewer complaints or
grievances.

22 Refer to discussion in Chapter 5 of this report: Legal Hurdles for Families of Incapacitated Adults
23 Refer to discussion in Chapter 6 of this report: Living Will or Advanced Medical Directive
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2. Background

Death is inevitable, but not always predictable. At times, our readiness to confront
this inevitable event is woefully inadequate and the repercussions of our lack of
preparedness are felt most acutely by those left behind - our successors. As they
grapple with the emotional turmoil of loss, they are also burdened with the
responsibility of performing necessary rituals and managing the deceased’s affairs.

More importantly, a death in the family can have a severe financial impact. When
the deceased is the sole earner, the family may find itself grappling with a sudden
loss of income and financial hardship. On the other ‘hand, if the deceased had
accumulated substantial wealth, successors maygstruggle to locate or access assets.

Planning for a succession and distributioniof’one’s assets is not a simple task. It
requires meticulous record-keeping, “‘ecommunication and documentation, while
being aware of the legal, financial and emotional implications on loved ones.
Unfortunately, many people negleet this aspect of their lives, either because they are
too busy, too afraid or too ignorant of the consequences. This is particularly true in
India, where preparing a Will is often viewed as a bad omen akin to signing one’s
death warrant.

People often assume that their family members will know what to do with their
assets and liabilities; wishes.and preferences, memories and stories. They hope that
their family members will honour their legacy and carry it forward. But this is not
always the case.

The reality is that many families face difficulties and disputes after the death of a
loved one. In the absence of a Will, they may not have access to information or
resources needed to settle the estate, pay taxes and distribute the inheritance.
Successors may find themselves sifting through private papers and files in an
attempt to piece together a comprehensive picture of the deceased’s financial status.
They may even end up fighting each other, resulting in lengthy court battles.

The problem narrows down to two possibilities - where the deceased has left a Will,

clarifying how the assets are to be distributed or when a person has died intestate
(without a Will).
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While a Will along with nomination provides some relief to successors, they may
still be required to complete additional legal procedures to get access to their
inheritance. In some cases, the Will would have to be probated by a competent
judicial court. In India, an overburdened judicial system complicates the process
with prolonged delays. If uncontested, obtaining a probate can take around eight to
ten months and payment of a high fee. If a Will is contested, it may take as many as
five years to obtain a probate.

In case of an intestate death (where there is no Will), a simple nomination made by
the deceased for various categories of assets will not be sufficient for final
inheritance. From a legal perspective, nominees only hold the assets in trust until
they are distributed to the legal heirs. Successors, or nominees, will have to apply for
a succession certificate from a competent court to provertheir legal heirship, or
acquire a letter of administration to provide them with the authority to act an as
administrator of the estate. India’s notoriously slowsjudicial processes mean that
succession certificates can take anywhere from siximonths to five years, depending
on whether the process is contested by interested parties at the time of the
testamentary hearing.

Court delays notwithstanding, there is a lack of clarity in procedures for claiming
assets of the deceased. Our study: of transmission of financial assets (bank accounts,
deposits, lockers, dividends, shares, insurance etc) reveals that a lack of SOPs has
made the claims process convoluted and lacking in uniformity across financial assets.

In spite of a Will/nomination, a successor often navigates endless red tape to
complete legal formalities. For instance, banks have divergent rules - not only
between one bank and another, but even at different branches of the same bank. This
is due to the strange reluctance of RBI and Indian Banks” Association (IBA) to issue
SOPs. Consequently, individual managers make up their own rules depending on
their business targets and risk aversion which delay transfer of assets and harass
legal nominees.

Moneylife Foundation had made a representation regarding this issue and other
customer service-related matters to RBI's committee on customer services headed by
former deputy governor BP Kanungo.”* Concerns raised with the committee
included: the need for uniform SOPs to avoid discrepancies and to ensure fair
practices regarding transmission of assets to nominees and legal heirs; need to

24 https://www.mlfoundation.in/memorandum/concerns-raised-with-rbis-committee-for-review-of-customer-
service-standards/183.html.
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improve the process for recovering unclaimed assets by making information more
accessible to rightful owners.

The committee’s report, released on 24 April 2023, came up with a crisp set of
recommendations® and also accepted many of our suggestions. The committee
suggested that IBA be asked to update the model operating procedure (MOP) for
hassle-free settlement of claims of deceased account-holders. This suggestion is yet
to be implemented.

Complicated procedures, endless demand for documents and inordinate delays have
often forced heirs to give up claims when the amounts involved are modest; this is
especially true of heirs living abroad. Such financial assets in the deceased person’s
account turn dormant and are eventually categorised as #inclaimed funds which are
transferred to various government-operated pools of money.

The Problem of Unclaimed Assets

The magnitude of this problem becomes evident from the vast sums of unclaimed
financial assets scattered across the financial sector. The latest data reported in the
RBI annual report for 2023-24 shows that banks transferred Rs78,213 crore to DEAF
at the end of March 2024, a jump of 26% over the previous year, despite a drive to
locate rightful owners.

The value of funds lying unclaimed and headed towards a transfer to DEAF is
significantly larger. A Right to Information (RTI) application was filed by
businessman and activist Aakash Goel in August 2023 with the department of
financial services (DFS) of the Union finance ministry for information on the amount
of money lying in ‘inoperative’ bank accounts with India’s 12 public sector banks
(PSBs) (private banks arenot subject to RTI) as of 31 March 2022.

Accounts are deemed “inoperative’ if they have not been operated for two years. The
money is transferred to RBI's DEAF only after 10 years, so it remains with the bank
for eight years before the transfer. Compilation of responses from 10 PSBs revealed
that the amount in inoperative accounts was Rs1,03,230 crore as of 31 March 2023.
The list did not include Indian Overseas Bank and the behemoth State Bank of India
(which said it does not compile data for inoperative accounts). RBI data shows that
25mn (million) accounts become inoperative each year in PSBs alone.?

% https://www.monevylife.in/article/kanungo-committee-has-practical-suggestions-for-bank-customers-it-is-
up-to-us-to-ensure-they-are-enforced/71091.html.

26 https://www.moneylife.in/article/over-rs1-lakh-crore-lying-in-inoperative-bank-accounts-on-way-to-
becoming-unclaimed-funds/72968.html.
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It is the same with transfers to the IEPF. In an answer to a Lok Sabha unstarred
question No.1731 for 30.07.23, unclaimed funds pending with IEPF were put at
Rs5,714 crore.”” (This value may not include value of shares transferred). Data
compiled by the website recoversy.com, which helps people recover unclaimed
funds, puts the value of unclaimed share as high as Rs68,800 crore. The value of
unclaimed shares would fluctuate in line with their stock prices and cannot be
precise.

Responding to unstarred question 3512 of 8.8.2022, the finance ministry revealed
that a total of Rsl,723 crore was transferred to SCWF from 2017 to 2022% by
insurance companies. However, a report in the Sunday Guardian newspaper in 2022,
put the unclaimed funds at Rs27,000 crore.?’ An article in The Mint quotes insurance
repository CAMSRep’s estimate of unclaimed insurance@mounts at Rs20,000 crore-
Rs22,000 crore, covering around seven million policies.30

Official data on unclaimed funds with post-officessand public provident funds is
similarly dated. The last available information puts it at just under Rs10,000 crore in
2019.%! According to bankbazar.com, EPFQ has’as much as Rs27,000 crore in inactive
provident fund accounts and has now ‘set up a helpline to guide people on claiming
their money using their PAN and UAN.*

An RTI application filed by Aakash Goel in 2022 revealed a staggering amount of
unclaimed in inoperative accounts with the EPFO. The amounts unclaimed were:
Rs40,865.14 crore at the end of FY2015-16; Rs45,093.41 crore at the end of FY2016-17;
Rs54,657.87 crore at the end of FY2017-18; Rs1,638.37 crore at the end of FY2018-19;
and Rs2,827.29 crore-at the end of FY2019-20.

The large amounts observed in FY15-16, FY16-17 and FY17-18 are probably due to
the rule which defined “inoperative’ accounts as those that were inactive or
transaction-less for a period of three consecutive years. Mr Goel believes that an
amendment in the definition of ‘inoperative’ accounts explains the dip noticed in
FY18-19 and FY19-20. During this period, ‘inoperative’ accounts were labelled as

27 https://sansad.in/getFile/loksabhaquestions/annex/1712/AU1731.pdf?source=pqals (accessed on 5 August
2024).

28 https://sansad.in/getFile/loksabhaquestions/annex/179/AU3512.pdf?source=pgals (accessed on 5 August
2024).

2 https://sundayguardianlive.com/news/rs-25000-cr-worth-unclaimed-money-lying-insurance-firms (accessed
on 6 August 2024).

30 https://www.livemint.com/money/personal-finance/unclaimed-assets-worth-crores-the-hidden-fortune-
that-could-be-yours-11689182412097.html (accessed on 5 August 2024).

31 https://sansad.in/getFile/loksabhaquestions/annex/16/AU3637.pdf?source=pgals (accessed on 6 August
2024).

32 https://www.bankbazaar.com/saving-schemes/unclaimed-epf-account.html (accessed on 5 August 2024).
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consecutive years.

—— Information Sought [ _Reply
By virtue of notification of the Department of | The balance lying in the inoperative account |
Economic Affairs dated 18th March 2016, | is as follows: '

the Senior Citizen Welfare Fund was s e - -
established. By virtue of notification dated f { (Amount in Rs. Crores) .
| 11th April 2017, money on net basis wereto | | Year | Balance as of 31st March | |
be transferred to Consolidated Fund of India | [ 2015-16 | 4086514 | |
with institution wise - scheme wise details | -5+ - —_— - e |

| maintained with Ofo CCA, Ministry of || 221617 45,093 41
| Finance. Please tell- 2017-18 5485787 |
2018-19 1,638.37 |

| a. Money unclaimed/inoperative with EPF, | [ 2019-20 | T 282729

| total as well as scheme-wise, at the end of
| FY15-16, FY16-17,

FY17-18, FY18-19, |
FY19-20 and FY20-21. '

Source: RTI Response - Balance lying in inoperative/unclaimed.accounts with EPF at the end of each FY

Similarly, data on unclaimed mutual funds, insurance, public provident fund, post-
office and various insurance schemeésiis not available on their respective websites.
Some information is available from questions asked in Parliament but it provides no
clues on how this information‘was gathered.

Again, the website recoversy.com has a compilation of data without providing

sources. We weretold that it is has been approximately calculated and sourced from
their own database.®® (see,below)

Where are my investments Unclaimed?

Rs.68,800 Cr

Value of unclaimed shares
transferred to IEPF

Rs.24.000 Cr

units

e

Rs.18,452 Cr

Value of matured Insurance
policies

Rs.48,262 Cr

accounts

Value of unclaimed mutual fund

Unclaimed amount in bank

(] <

Rs.38,433 Cr

Value of unclaimed corporate
dividends and deposits

2

Rs.11,770Cr

Unclaimed amount in UTI

*Approx amounts updated as on

33 https://recoversy.in (accessed on 20 December 2023).
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Rs.48,000 Cr

Unclaimed Public Provident
Fund (PPF)

Rs.3,78,000 Cr

Amount of physical shares not
yet dematerilized
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Many nominees or legal heirs remain unaware of the unclaimed deposits lying in
government funds operated by regulatory authorities and a fair number of them are
also overwhelmed by the process of claiming such assets.

Until recently, no serious effort was made by the government or regulatory bodies to
reunite these unclaimed funds to their rightful owners. While regulators readily use
technology to track loan defaulters, the same effort is lacking in finding beneficiaries
of unclaimed funds. Moneylife has, therefore, continued to advocate the use of data
and technology to simplify the claims process for heirs and nominees, to make it
easier for them to search and retrieve their unclaimed funds.?

To this end, in August 2022, Sucheta Dalal had filed a petition, in the Supreme Court,
with the help of renowned senior advocate Prashant Bhushan, seeking to make
information about unclaimed deposits publicly available in a centralised searchable
database.®® The petition, which is pending before’the court, argued that large
amounts of unclaimed money were being_ systemically transferred to government
funds, with little effort being made to return‘them to their rightful owners.

The petition also argued that information regarding unclaimed funds was not
readily available on a single platferm. India has five different entities which are
repositories of unclaimed assets, belonging to ordinary citizens. Until this petition
was filed, there was no attempt to contact the owners, nor was there an effort to
create a robust and searchable database to allow rightful owners or heirs to track the
funds and file claims. At the time when the petition was filed, only IEPF had a
comprehensive website, but the claims effort therein remains cumbersome and full
of glitches.

The IEPF authority (IEPFA) pools unclaimed shares, bonds as well as dividends,
interest, bonus and other benefits offered by listed companies into a fund which is
managed by IEPFA, if these remain unclaimed for seven years. It has an online
recovery mechanism that is so cumbersome and full of friction that most investors
require the help of specialised agencies, such as IEPF Claim, Share Samadhan,
Recoversy, or other agents to claim what is legitimately theirs. The fees charged for
such intermediation range from 20% to 50% of the value of money locked up in IEPF.

34 https://www.monevylife.in/article/shouldnt-regulators-be-accountable-for-returning-rs82000-crore-of-
unclaimed-money-to-savers/64694.html.

35 https://www.moneylife.in/article/sc-issues-notice-on-plea-by-sucheta-dalal-that-information-on-unclaimed-
amounts-lying-in-dormant-accounts-be-made-publicly-available-on-a-centralised-platform/68045.html.
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Since then, other regulators such as the IRDAI** and EPFO¥ have simplified
procedures to make it easier to trace and access unclaimed funds.

The procedure for claiming funds from inoperative/dormant accounts differs across
financial assets and requires separate proof/averments by legal heirs of deceased
persons. The transfer of funds is complicated by needless demands from bank
officials, who make their own rules for processing claims in the absence of clear
SOPs; this leads to delays and distress.

Collaborating with iSPIRT Foundation, Moneylife had prepared a detailed note on
the feasibility of an online system which could improve the process of transferring
unclaimed financial assets to rightful owners.*® This note was sent to all financial
regulators. It argued that government databases, with PAN/inked to bank accounts,
Aadhaar and other KYC databases, are common to all regulators, with an easy on-
boarding process. Hence, the creation of a central'database by plugging in, or
accessing information from multiple sources, can‘easily be done in a manner that
legal heirs, beneficiaries or owners of forgoetten assets can obtain a snapshot of all
savings — whether it is bank accounts, public and employee provident funds,
insurance, mutual funds, company deposits and bonds, based on PAN.

It was suggested that the primary ebjective of such a central authority would be to
contact rightful owners of unclaimed assets and put in place a simple process with
adequate checks & balances for them to claim their inheritance. Such an authority
would also be responsible for framing SOPs, verification of claims and grievance
redress.

In early 2023, the Supteme Court-appointed committee which investigated the
Adani group stock volatility took note of the suggestions and endorsed the proposal
to set up a ‘Central Unclaimed Property Authority’ (CUPA) to reunite unclaimed
financial assets with rightful owners.? It said that, “in order to be effective, a
statutory central authority, backed by the appropriate legislation, must be
empowered to track the rightful owner, resolve grievances and deal with security
and privacy concerns.”

36 https://economictimes.indiatimes.com/wealth/insure/irdai-issues-new-circular-to-help-speedy-disbursal-of-
unclaimed-insurance-money/articleshow/107812366.cms.

37 https://www.bankbazaar.com/saving-schemes/unclaimed-epf-account.html (accessed on 5 August 2024).

38 Annexure Il — Note on Central Authority for Unclaimed Funds; page 98.

39 https://www.moneylife.in/article/sc-committee-on-adani-endorses-creation-of-central-unclaimed-
unclaimed-property-authority-suggested-by-moneylife-foundation/70839.html.

28


https://economictimes.indiatimes.com/wealth/insure/irdai-issues-new-circular-to-help-speedy-disbursal-of-unclaimed-insurance-money/articleshow/107812366.cms?from=mdr
https://economictimes.indiatimes.com/wealth/insure/irdai-issues-new-circular-to-help-speedy-disbursal-of-unclaimed-insurance-money/articleshow/107812366.cms?from=mdr
https://www.bankbazaar.com/saving-schemes/unclaimed-epf-account.html
https://www.moneylife.in/article/sc-committee-on-adani-endorses-creation-of-central-unclaimed-unclaimed-property-authority-suggested-by-moneylife-foundation/70839.html
https://www.moneylife.in/article/sc-committee-on-adani-endorses-creation-of-central-unclaimed-unclaimed-property-authority-suggested-by-moneylife-foundation/70839.html

A~ MONEYLIFE
CHALLENGES IN TRANSMISSION OF FINANCIAL ASSETS - 2024 ﬁ FOUNDATION

THE RIGHT THING TO DO

The committee also recognised that only “when the databases are interoperable and
integrated that the system would be effective. This will involve legal mandates and
organisational structure, with holistic IT-based automated processes.” It also
stressed the importance of establishing SOPs as there is a clear disparity in the
existing processes even within the same class of financial institutions. For instance,
in a bank, managers of different branches may sometimes add their own rules and
demand sureties, indemnities, etc, while processing a claim, as has been documented
in the subsequent chapters of this report.

Inspiration for CUPA has been drawn from models in other countries where
unclaimed assets are efficiently handled.** While some countries maintain a central
database for unclaimed assets, others have managed to efficiently make the
information available through multiple authorised agencies.

For instance, in USA, a network of federal and state,resources helps people track
down unclaimed funds. There is a central website and also separate efforts by
individual states to aid people in searchingsand claiming assets that may belong to
them. In UK, unclaimed funds are transferred'to a government scheme but owners
are always able to file a claim for them. Tf such funds remain unclaimed, they are
utilised for social causes supported by the government. In Canada, there is a legal
obligation to locate and contact owners before transferring unclaimed funds to
government schemes. Owners onlegal heirs can claim such funds simply through an
online system. (Additional details on each of these systems can be found in
Annexure II of this report).

India needs to follow the example of developed countries and create a central
database of unclaimed finanecial assets which could take the form of CUPA. There is
also a need to develop clean’SOPs for filing and verifying claims online along with a
robust online grievance redress system.

Perhaps a direct result of Moneylife’s advocacy efforts was RBI's “100 days, 100

pays’41
Deposits - Gateway to Access inforMation)* to search unclaimed deposits lying

campaign and the launch of a centralised portal (UDGAM - Unclaimed

with regulated banks and file claims. At the time of writing this report, the portal
had on-boarded 30 banks and there was no feedback available on the success of the

40 https://www.moneylife.in/article/use-global-practices-to-reunite-unclaimed-financial-assets-with-their-
rightful-owners/68347.html.

41 https://www.moneylife.in/article/unclaimed-deposits-rbi-launches-100-days-100-pays-campaign-for-
returning-money/70751.html.

42 https://www.moneylife.in/article/rbi-launches-udgam-centralised-web-portal-for-searching-unclaimed-
deposits-across-banks/71720.html.
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portal. Furthermore, this portal only addresses unclaimed funds in bank accounts,
while there is no clarity on the process for claiming other financial assets. EPFO and
IRDALI have also streamlined process for reclaiming funds, so has the IEPF.

While these efforts are welcome, the findings of this report show that a lot more
needs to be done. The chapters that follow will attempt to explain the nomination
process, the existing legal framework for claiming assets and the difficulties faced by
claimants.
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3. Overview of Nomination Process for Various
Financial Assets in India

Nominations help streamline the asset transfer process in accordance with the
account-holder’s intentions and investment in all financial products provide
such an option. A nomination ensures that in the event of the account-holder’s
demise, the assets are transferred to a nominee, in trust, until legal processes for
distribution of assets among legal heirs is completed.

In all cases, a nominee acts as a custodian or trustee of the assets until the
distribution of assets is legally determined. This distinction becomes significant
when the deceased has legal heirs, other than ‘the nominee, or when an
individual wishes to distribute assets differently from what he or she had
envisaged while naming a nominee for a.specific asset. Unless specified in a Will,
or if there are no other heirs, the nominee may not be entitled to own the assets.

A common misconception is that anemination supersedes legal inheritance laws.
Legal heirs, defined under the Hindu Succession Act, 1956 (or other relevant
personal laws depending on ‘one’s religion), have a legitimate claim to the
deceased person’s assets. Legal heirs include the spouse and children, but may
also devolve on.parents and other close relatives in certain circumstances. All
legal heirs havean equal right to the assets of the deceased and nomination does
not supersede this right. If there are conflicting claims, legal heirs recognised by
law will prevail as the rightful owners of the concerned assets. If there is no
proper nomination, transferring the assets can become a time-consuming and
tiresome legal process.

The Need for a Will

A Will is a legal document that allows a mentally sound individual to decide the
distribution of his or her self-earned assets after death. In doing so, a person may
want to make a larger or smaller bequest of his or her self-earned assets to
various heirs, or disinherit an heir who would otherwise have a claim under
inheritance and succession laws. The making of a Will also ensures the
appointment of an executor to complete the legal formalities associated with the
distribution of assets including an application for a probate, when applicable.
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By combining nomination with a well-crafted Will, individuals can ensure that
their assets are smoothly and efficiently distributed in accordance with their
wishes.

For those residing or owning property in the former British Presidency towns -
Mumbai, Chennai and Kolkata - a Will needs to be probated by a competent
judicial authority. A probate is essentially a legal certificate that confirms the
validity of a Will.

While a probate is not mandatory in most parts of India, it is often insisted upon
by various authorities (usually RTAs) to authenticate the right of a claimant and
to avoid any disputes in the future. Acquiring a probate can take up to eight to
ten months, if uncontested, and several years, if it istcontested. The heirs will
also incur high legal fees as well as court fees depending on the location - in
Mumbai, court fees are as high as Rs75,000; in Kolkata, it is capped at Rs50,000;
and, in Chennali, it is Rs25,000.

The Nomination Process

The nomination process involves(filling out a simple form providing the name,
address and relationship of the nominee with the investor. In some cases, the
investor can nominate one or more individuals as nominees and the percentage
of distribution of the assets among them can also be specified. The nomination
can be changed or cancelled at any time by submitting a new form. Here are a
few key differences in the nomination process followed by various financial
regulators:

e Bank Accounts: RBI regulations for bank accounts and deposits allow only
one person to be appointed as a nominee. However, some jointly-operated
locker accounts may allow for up to two nominees. Account opening forms
for banks usually provide for nomination, but it is not mandatory. Any
change in nomination requires the submission of a specific application. Most
bank websites and apps allow nomination to be done and changed online,
but there is no uniformity in the process, especially when it comes to joint
accounts.

e Insurance: While buying insurance cover, nomination is relevant only in case
of life insurance policies or where specific financial benefits are to accrue on
the death of a policyholder. A policyholder usually names close family
members as designated nominees. Each policyholder can name as many as
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three nominees and also specify the percentage of pay-out for each. As with
other financial instruments, a minor can be a nominee but needs a guardian
to be named as well.

e Shares, Mutual Funds and Bonds: SEBI has issued detailed guidelines for
implementation of the nomination process. It has made nomination
mandatory for single holders of demat account and the process had to be
completed by 30 June 2024. Nomination is made mandatory for shares,
mutual funds and bonds. An account-holder can nominate a maximum of
three nominees (and decide the percentage of value allotted to each nominee),
unlike with bank deposits.

After mandatory dematerialisation of shares, every person needs to open an
account with a depository participant (DPs) @and the shares are held in
electronic form in an individual’s demat account. Settlement of shares is
routed through depositories, who regulate /DPs and also prescribe the
nomination forms. India has two depesitories - NSDL and CDSL. Investors
can add, modify or delete nomineesithrough an online process. At the time of
writing this report, SEBI had published a consultation paper® proposing to
revise nomination facilities with an aim to reduce unclaimed assets and
streamline the succession process. This consultation paper proposes that:

i. Nominations should be made, modified or cancelled using either a digital
certificate, or Aadhaar-based e-sign, or with physical signatures of the
investors‘or through dual authentication;

ii. At the time of nomination, the investor should provide personal identifiers
(name of either parent or government-issued ID) and contact details of the
nominees. This is to help identify and contact the nominee on death of the
investor;

ii. Multiple nominees would be permitted, going as high as 999 nominees.
Although, such a high number of nominees may not be practical and would
only prolong resolution when there are disputes.

e Small Savings Schemes: Popularly known as postal savings schemes, these
schemes contain savings, recurring deposits, term deposits, MIS - monthly
income schemes, SCSS - Senior Citizens Savings Scheme, NSC - National
Savings Certificate, KVP - Kisan Vikas Patra, PPF - Public Provident Fund,
Sukanya Samruddhi Accounts, etc.

43 https://www.sebi.gov.in/reports-and-statistics/reports/feb-2024/consultation-paper-to-revise-and-revamp-
nomination-facilities-in-the-indian-securities-market _81023.html (accessed on 28 February 2024).
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These are monitored by department of economic affairs in the Union finance
ministry. The nomination facility allows for up to three nominees, and minors
can be nominated by specifying a legal guardian. However, nomination is not
permitted for accounts that are opened on behalf of minors.

Government Bonds and Treasury Bills: These secured financial instruments
were opened for investment by retail investors in February 2021. A special portal
known as RBI Retail Direct, monitored by RBI, was set up to facilitate retail
invest in government securities (G-Sec), state development loans (SDL),
government treasury bills (T-Bills) and sovereign gold bonds (SGBs). Such
investment is either through an auction (primary market) or secondary market
purchase. The entire process is online and nomination is mandatory for all such
assets. One can nominate up to two persons and,any subsequent change in
nomination can also be made online.

Employees’” Provident Fund (EPF): Nomiination to be done online through the
EPF portal, or the nearest office of the EPEO. Sub-section 3 of Section 61 of EPF
Scheme, 1952, only permits a family:member to be a nominee, if the person has a
family. A person with no family can nominate any person; however; the
nomination would become invalid, if the investor subsequently acquires a family
(gets married or adopts a child) and a fresh nomination will have to be made in
such a case. This provision is unique to EPF and is not to be found in case of
other financial assets.

Real Estate: The transfer of immovable property is governed by the Transfer of
Property Act, 1882, and the registration of properties is governed by the
Registration Act, 1908./ Neither of these laws provides for nomination of
immovable property and it is usually not a part of any sale deed either.

A nomination facility is available for properties purchased under the
Cooperative Societies Act; however, properties that do not fulfil the concept of
common ownership and interest with respect to land and space are out of the
purview of nomination.

Nomination facilitates transfer of property on the demise of a property owner
and by allowing immediate control over the property, but does not confer
ownership rights to such a nominee. Inheritance continues to be dictated by the
law of succession applicable to the property owner or in accordance with a valid
Will. Here too, a nominee holds the property in trust and the right of the
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nominee to claim ownership or to occupy it can be challenged at any time by
legal heirs or successors.

A person can file a nomination at any time by following the prescribed process
under the Cooperative Societies Act.

Some Points To Consider

It is prudent to have a nominee for all financial assets including joint accounts, and
to keep the nomination updated, especially in line with any change in personal
circumstances (marriage, death, divorce, estrangement etc) in order to facilitate
smoother transmission of assets. It must also be noted that nomination tends to get
cancelled with a financial asset is assigned or pledged to a lender; it needs to be
restored once the loan is repaid and the pledge revoked. The decision on whether or
not to have a nominee is very personal and based on'the specific circumstances of
every individual. In a circular issued on 30 April 2024 SEBI has revoked an ill-
conceived mandate issued in May 2023 making nemination mandatory for joint
demat and mutual fund accounts under threat of freezing the accounts and proceeds.

Deficiencies & Suggestions for Improvement

e So far, banks allow only one nominee whereas insurance, mutual funds, PPF and
other small savings schemes,allow for multiple or successive nominations. RBI
Retail Direct allows only up to two nominees - there is a need for uniformity in
rules across financial assets.

e SCSS has a nomination form which asks for the status of the nominee - whether
they are to be recorded as a trustee or as an owner, upon the death of the
account-holder. Fromy a'legal standpoint, various Supreme Court rulings have
made it clear that a nominee can only be considered as a trustee with no legal
claim on the assets. Therefore, asking for such a distinction on the nomination
form becomes redundant.

e The process of nomination, in many cases, requires submission of a photograph
and signature of the nominee. This is not practical and imposes a needless
burden on a person making a bequest of assets. The identification of nominee can
easily be addressed through an identification number (PAN or passport) or
central KYC systems.

e For joint accounts, registration or change in the nominee should be allowed
online, wherein consent of the joint-holder can be obtained through an email
from their registered email ID and/or verification with a one-time password
(OTP) sent to the registered phone number.
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About Legal Heirs

A legal heir, as opposed to a nominee, is an individual who has the right and
entitlement to succeed to the wealth and property of the deceased individual, under
a Will or the personal succession law applicable.

While legal heirs have a higher legal standing than nominees, they are required to
satisfy a competent court of the validity of their claim by obtaining a succession, or
legal heir-ship certificate.** It may take anywhere from six months to five years for a
succession certificate to be issued by a competent authority depending on whether
the division of assets is disputed or not.

4 https://www.moneylife.in/article/how-to-obtain-a-legal-heir-certificate/63045.html.
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4. Understanding the Legal & Regulatory Framework
for Claiming Financial Assets

Regulatory bodies have specified a few basic guidelines to be followed for
transmission of financial assets to nominees or legal heirs. We have analysed
established processes for select asset classes.

1. Bank Deposits

These are perhaps the most commonly held financial asset in India. However, RBI
has no clear SOPs for banks other regulated entitiesfor dealing with claims by
nominees or heirs of depositors. In June 2005, RBI released a circular relating to
settlement of such claims which mandates that claims made by nominees or heirs be
assessed and should be settled within a period of 15 days, with minimal hassle to the
claimant.*® The circular does not provide'SOPs for settlement of claims, thus
allowing banks to formulate their_own procedures, based on model guidelines
which were to be drafted by IBA.

Considering the hardships and delays faced by claimants and legal heirs, the RBI-
constituted committee on procedures and performance audit on public services
(CPPAPS) had suggested that comprehensive guidelines may be issued for the
purpose. IBA was asked to draft a comprehensive MOP which could be used by
banks for settlement of claims of deceased depositors. Accordingly, such an MOP
was approved and circulated by IBA and RBI for adoption by banks and other
regulated entities in 2014.%

While these guidelines have been adopted by banks and other RBI-regulated entities,
hardships faced by customers and legal heirs continue. Officials often misinterpret
guidelines and demand unnecessary documents in support of claims leading to
unnecessary delays. This will be discussed in detail in the next chapter.

The transmission process for bank deposits and content of bank lockers starts with
establishing that the claimant is a nominee or legal heir, it may differ slightly

4 Settlement of Claims in Respect of Deceased Depositors — Simplification of Procedure, RBI/2004-05/490
DBOD.No.Leg.BC.95 /09.07.005/2004-05, June 9, 2005.
https://www.rbi.org.in/scripts/NotificationUser.aspx?1d=2284&Mode=0 (Accessed on 21 November 2023).
4 https://www.iba.org.in/customercare/mop-settlement-of-claims.html (Accessed on 21 November 2023).
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depending on whether the concerned account is singly or jointly held and the mode
of operation chosen by account-holders.

Key aspects of the MOP guidelines issued by IBA are summarised in the table below.

Table 1: Overview of Transfer of Bank Deposits to Nominees or Heirs

Assets Transmitted in Favour of

Nomination No Nomination Recorded
on Record
Death of individual Nominee Legal heirs (as per succession
account-holder certificate / probate / letters of
administration)
Death of one of the joint Surviving Surviying joint-holder(s)

account-holders where | joint-holder(s)
the account is held on
‘either or survivor’,
‘anyone or survivor’,
‘latter or survivor’,
‘former or survivor’

basis
Death of all the joint Nominee Legal heirs (as per succession
account-holders certificate / probate / letters of

administration)

An independent look at 24 banks by Moneylife Foundation reveals that they broadly
follow the MOP ‘and there is a certain level of uniformity in the processes.*” For
instance, all 24 banks strveyed (nine PSBs, 11 private sector banks, two foreign
banks and two small finance banks) have the same document requirements for
claimants:
e Application form;
e Proof of death (death certificate);
e Identity proof for claimant (Aadhaar, election card, passport, PAN card, etc);
e Consent letter of all legal heirs (if applicable);
e Affidavit from claimant;
e Letter of indemnity from nominees or legal heirs (if claim is above the set
threshold);
e Succession certificate (in the absence of a nominee or second account-holder;
or if the claim is above the set threshold);
e Letter of administration (if applicable);

47 Refer to table in Annexure | of this report.
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e Probate from a court (if applicable and where there is a dispute among legal
heirs).

When the claim made is below the threshold limit set by the bank, it is settled after
ascertaining proof of death of the depositor, proof of identification / authority of
legal heirs and a letter of indemnity or affidavit executed by the legal heirs. For
claims above the threshold limit, banks ask for an additional letter of indemnity that
is executed jointly by all legal heirs along with two sureties of substantial worth and
a declaration on oath by all the legal heirs which has been duly notarised.

Our survey revealed that threshold limits set by banks differ -- the lowest is Rs10,000
(by Equitas Small Finance Bank) and the highest is Rs40 lakh (by Bank of India).*
Further, all banks offer to settle claims in 15 days, if do¢umentation is in order. In
most cases, the process is completely offline and claimants are required to visit the
local branch with the appropriate documents to complete the process.

Mode of Operation

Whenever more than one person opens adbanksaccount, they have to advise the bank
about the ‘manner” in which account-hoelders will be allowed to operate the account.
This ‘mode of operation’ plays a crucial role after the death of a depositor.

e Either or Survivor (E or'S): This mode of operation allows any one of the

account-holders to operate the account and, on the demise of one, the
survivor becomes the owner of the account and can operate it alone.

e Former or/Survivor (F or S): This is a joint account but the right of operation is
restricted to the first account-holder. The second holder only gets operation
rights after the demise of the first holder.

e Anyone or Survivor/{(A or S): This mode is permitted when there are more

than two account-holders, allowing anyone of the account-holders to operate
the account singly.

Clause 5.8.6.1 of the RBI master circular®” on customer services in banks, lays down
the procedure for repayment of deposits, “If the operating instruction is ‘Either or
Survivor” and one of the depositors expires before the maturity, no pre-payment of the
fixed/term deposit may be allowed without the concurrence of the legal heirs of the deceased
joint-holder. This, however, would not stand in the way of making payment to the survivor

8 Ibid.

* DBR No. Leg.BC.21/09.07.006/ 2015-16 dated 1 July 2015.

https:/ /www.rbi.org.in/ /scripts/BS_CircularIndexDisplay.aspx?1d=9862 (Accessed on 18 November
2023).
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on maturity.” This is also applicable to other mode of operations such as ‘former or
survivor’.

Premature withdrawal by the surviving holder is allowed only if a joint mandate has
been signed by all the depositors or account-holders. RBI's master circular directs
banks to incorporate a mandate to this effect in account opening forms in order to
avoid future inconvenience and help a surviving account-holder get access to funds
in the account. A customer can give such a mandate anytime during the tenure of
the deposit, if it was not done at the time of opening an account.

A nominee’s rights come into the picture, for joint accounts, only after the demise of
all account-holders.

With regard to settlement of claims, RBI guidelines are clear that the bank’s liability
is discharged, if it has observed due diligence in identifying the survivor / nominee
and if there is no order from any court restraining thé bank from making a payment
from the deceased person’s account. The guidelines also specify that if a nominee is
not mentioned, banks can transfer funds«o the legitimate legal heirs on completing
the laid down procedure. All claims are to be settled within 15 days of the receipt of
all documents as required, without @any discrepancy.

When a nominee is mentioned, clause 2 (A) 2.2 of the notification advises banks not
to insist on production of documents like succession certificate, probate, etc,
irrespective of the amount lying in the account of the deceased depositor.

Clause 2 (B) 2.3 deals with accounts without survivor / nomination. Here, too, RBI
asks banks to ascertain the risk and settle claims up to a limit without calling for
various documents, other than a letter of indemnity. It is clear that RBI has left it to
banks to decide the limit to which they will allow easy settlement of claims and
formulate a policy to that effect. It stops short of issuing SOPs that specify standard
documents that should be obtained from legal heirs in lieu of succession certificate,
probate, etc.

There may be situations where some money is due to be credited into the account of
the deceased holder. Clause 4 of the RBI notification allow banks to credit a deceased
person’s account in such cases after obtaining authorisation from the survivor or
nominee; however, the funds cannot be withdrawn until the claims procedure is
completed. Alternatively, the survivor or nominee can ask the bank to return the
funds to the remitter saying “account-holder deceased’.
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In case of missing persons, the RBI master circular directs banks to go by the Indian

Evidence Act which says that presumption of death can be raised only after a lapse

of seven years from the date of reporting a person missing. It will now be guided by

the new criminal laws and criminal procedure code which came into effect on 1 July

2024.

A brief overview of the claims process for bank deposits in the case of an individual account-
holder has been graphically represented below. The below-displayed process would differ for
joint account-holders, wherein the surviving account-holder would retain ownership of the
account after death of the other account-holder. In case both joint account-holders are

deceased, the below-displayed process would be applicable.

Investor
(Individual
Account)

Nomination On Record

Report death & initiate
claim process

Fill application form &
submits with
supporting documents

Claim Amount Below

Threshold Limit Set by
Bank

Only | Submit
A4

+ Application Form

+Death Certificate

- ldentity Proof of
Nominee

~ Affidavit from
Nomine

Claim
processed in 15
days

No Nomination On
Record

Fill application form &
submits with
supporting documents

+ Application form

+Death Certificate

+ Consent letter from
all legal heirs

7 Succession
Certificate QR

+ Probated Order from
Court

7 Letter of Indemnity

7 Letter of
Administration (if
applicable)
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2. Shares, Mutual Funds and Bonds

Trading and investment in shares is mandatorily in dematerialised form through a
demat account held with an authorised DP. Bonds and units of mutual funds can
also be held in demat form, although they are available in physical form as well. The
transfer for such assets is generally referred to as “transmission’.

A SEBI circular dated 18 May 2022 has issued a simplified procedure and standard
format of documents for transmission of securities.’® This circular, addressed to
RTAs, recognised stock exchanges (SEs), listed companies, central depositories and
all depository participants (DPs), has been issued under ‘Listing Obligations and
Disclosure Requirements’ (LODR) regulations.

Clause 6 of this circular has designed specific formats for submission of documents
taking into account various possibilities. In brief, it covers the case of - a single
holder with nomination; single holder without nomination; when a copy of Will is
submitted; when a copy of legal heirship or its admissible equivalent is submitted;
value of securities held in physical mode; value of securities held in demat mode;
transmission of securities to the surviving joint-holders, etc.

Table 2: Overview of Securities Transmission to Nominees or Heirs

Securities or Demat Account Transmitted in Favour
of
Nomination on No Nomination Recorded
Record

Death of individual Nominee Legal heirs (as per succession

account-holder certificate / probate / letters of
administration)

Death of one of the Surviving joint- Surviving joint-holder(s)

joint account-holders holder(s)

Death of all the joint Nominee Legal heirs (as per succession

account-holders certificate / probate / letters of
administration)

For transmission of securities, SEBI’s operational guidelines stipulate that RTA /
issuer companies should ask for:

50 Simplification of procedure and standardisation of formats of documents for transmission of securities
pursuant to amendments to the Securities and Exchange Board of India (Listing Obligations and Disclosure
Requirements) Regulations, (2015) (SEBI/HO/MIRSD/MIRSD_RTAMB/P/CIR/2022/65).
https://www.sebi.gov.in/legal/circulars/may-2022/simplification-of-procedure-and-standardization-of-
formats-of-documents-for-transmission-of-securities-pursuant-to-amendments-to-the-securities-and-
exchange-board-of-india-listing-obligations-and-dis- 59123.html (Accessed on 18 November 2023).
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e Transmission request form;

e Affidavit made on non-judicial stamp paper to the effect of identification
and claim of legal ownership to the securities;

e Indemnity bond made on appropriate non-judicial stamp paper of
appropriate value;

e ‘No objection certificate’” (NOC) from all legal heirs who do not object to
such transmission.

Additionally, SEBI has issued a mandate on the list of supporting documents® that
are accepted for transmission. For instance, in cases where the copy of a Will has
been submitted by the claimant, it has to be accompanied with a notarised
indemnity bond. This is also applicable in cases where adegal heir-ship certificate or
its equivalent is submitted by the claimant, in addition to' an NOC from all non-
claimants (remaining legal heirs). Such a certificate needs to be in the prescribed
format and should state that all remaining heirsthave'relinquished their rights to the
claim, duly attested by a notary public or by gazetted officer.

The same SEBI circular provides a sample claim form and formats for the affidavit,
indemnity bond and the NOC, as part of its annexures, as summarised below.

Annexure Subject Purpose
A Ready-reckoner listing the documents required | Demise of the sole
for transmission of securities holder.

For processing
investor’s service
B Operational Guidelines request for the
transmission of

securities.

F ti
Format of the form to be filed by or requestng

C nominee/claimant/legal heir transr.n.lssmn of
securities.
Format of affidavit to be notarised on non- To be given by all
judicial stamp paper of appropriate value. legal heirs or legal
D (Value of stamp paper is state-specific) heirs named in
succession
This is for transmission of securities that are held | certificate/ probate
bid.
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in single name without any nomination of Will/ Will/ letter
of administration
/legal heirship
certificate/court
decree.

To be furnished

Bond of indemnity. This also is for transmission .
. . ) jointly by all legal

E of securities that are held in single name without ] ) ]
. heir(s) including the

any nomination .
claimant(s).

To be obtained from
other legal heir(s)
Format of NOC for transmission of securitiesithat. | for transmission of

F
are held in single name without any nomination | securities in favour
of the claimant(s).
To be given by RTA
to the claimant, once
the securities are
G Format of letter of confirmation

successfully
transferred in his /
her / their name/s.

Reporting Demise of Investor

With effect from/1 January 2024, SEBI has put in place a centralised mechanism for
reporting and verification through KYC registration agency in case of the demise of
an investor to smoothen/the transmission process.*

Once the nominee, heir or legal representative of an investor intimates the demise of
an investor to the concerned intermediary, he/she is required to obtain the death
certificate along with the PAN from the notifier and complete the due diligence
process of -

i.  Verifying death certificate (to be completed by the next working day of its
receipt), either through the online portal of the issuing government
authority of an offline OSV (original seen and verified) process.

ii. Recording and retaining a self-certified copy of proof of identity,
relationship with the deceased investor and contact details of the notifier.

52 Centralised mechanism for reporting the demise of an investor through KRAs. SEBI/HO/OIAE/OIAE_IAD-
1/P/CIR/2023/0000000163 (3 October 2023). https://www.sebi.gov.in/legal/circulars/oct-2023/centralized-
mechanism-for-reporting-the-demise-of-an-investor-through-kras_77534.html (Acccessed on 18 November
2023).
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If the intermediary, after being intimated about the demise of the investor, cannot
obtain a death certificate from the notifier, it is required to carry out the following
process:
i. Intimate the investor or nominee (using all the contact details available in
its records) that the KYC status of the investor has been flagged as ‘On
Hold” and require them to furnish the death certificate of the concerned
investor;
ii.  On receipt of the death certificate, the intermediary would complete the
due diligence process of verifying it.

Once the death certificate has been verified, the intermediary will --

i. submit a ‘KYC modification request’ to the KRArthat ‘information of the
death of investor is received; death certificate verified” and upload the
relevant documents

ii.  block all debit transactions in the account,/"folios of the deceased investor.
In case the deceased investor’s accountiis held jointly, the specified mode
of operation should be adhered,to and account operation should continue
in “either or survivor’ or “anyone or survivor’ mode, as decided at the time
of opening the account.

On receiving a ‘KYC modification” request the KRA has to do the following;:

i. independently validate and verify the modification request by the next
working day;

ii. on validation of the death certificate, update the KYC record as ‘Blocked
Permanently” in/ the system and intimate this updation to all linked
intermediaries;

iii.  if errors or issuesare found with the modification request, it will consult
the concerned intermediary and share details of its observations and
accordingly update the KYC status to ‘Modification Rejected and Clear i.e.
Validated” or ‘Blocked Permanently’, as the case may be, by the next
working day.

Once the KRA notified the intermediary that the deceased person’s account has been
‘Blocked Permanently’, it is required to:
i. immediately block all debit transactions in the account / folios of the
deceased investor;
ii. intimate the notifier or nominee (within a period of five days) about the
procedure for transmission, provide the transmission request form and list
of documents required for the transmission.
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In case the deceased investor had a joint account, the intermediary is required to
intimate the surviving joint account-holder accordingly, while flagging transaction
requests as ‘On Hold'".

In case, there is a transaction request received by any intermediary in the account
which has been flagged as ‘On Hold’, it will only allow the transaction after
conducting additional due diligence as appropriate, including a video call with the
investor or ‘in-person verification” (IPV) which serves to establish that the investor is
alive.

If the information about the demise of the investor is proven to be incorrect, the
intermediary will submit a ‘KYC modification request’ in the KRA system as,
‘intimation of death of investor is false” and also upload aireport of its additional due
diligence to the KRA. This process has been mandated by SEBI to be completed on
the same day, to avoid any inconvenience to the invester.
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A brief overview of the securities transmission process as established by SEBI, in the case of
an individual account-holder has been graphically represented below. The below-displayed

process would differ slightly for joint account-holders.

Investor
(Individual
Account)

Report demise of
investor

Death Certificate
Verified

Account flagged & 3 .
debit transactions A(m’-g:."ﬁgiﬁ?” as
blocked

No Nomination On

Nomination On Record Rt

Value of physical
securities upto Rs5 lakh
AND value of
dematerialised securities
upto Rs15 lakh
Additionally

Only | Submit +Notarised affidavit from all
heirs

+ Succession Certificate OR

+ Probate of Will OR

-+ Will along with notansed
indemnity bond OR

+ Letter of Adminstration OR

+ Court Decree OR

+ Legal Heirship Certificate

with indemnity bond and
notansed NOC from all heirs

+ Transmission Request Form

+ Death Certificate

+ Self-attested PAN of
Nominee

Claim settled &
Letter of
Confirmation issued
within 30 days

~ Birth Certificate (in case a
minor) and KYC of
Guardian

-~ Original Security
Certificates
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3. Insurance

(This section attempts to explain the provisions of Sections 38 and 39 of the Insurance Act,
1938 in simple terms. For more appropriate interpretation, please refer to the Act and the
terms and conditions of the concerned policy.)

The insurance sector is governed by the Insurance Act, 1938 and instructions issued
by the regulator, IRDAI, to various insurance companies are based on this Act.®

When a policyholder dies before the policy matures or after maturity but before the
proceeds are paid out, the amount owed is paid to the nominees listed in the policy
document, on submission of a death claim form and supporting documents.
Typically, the claim intimation should contain information such as the date, place
and cause of death; the insurance agent has the duty to héelp the family /nominee to
communicate or coordinate with the insurance company, to fulfil the claim
formalities. The insurance company will ask for suppeorting documents such as claim
form, death certificate, policy document, legal evidence of title (if no nominee), etc.

The framework of how insurance claims sare paid out. to nominees of the
policyholder after demise is based onfithe nomination rules. Section 39 of the Act
makes it clear that policy proceeds must be paid to the nominee on the death of the
policyholder. The nominee’s nameyhas to be clearly mentioned in the policy and it
can only be changed or cancelled by further endorsement by the policyholder or a
Will. The insurer will not be liable, if the payment is made to a bona fide nominee as
per the policy record.

Any change in the nominee, whether addition or deletion, has to be acknowledged
by the insurer in writing: Further, the nomination is automatically cancelled when
the policy is transfertred or assigned under Section 38 of the Act (discussed below).
For instance, if there is a loan against the policy, the nominee’s rights are affected to
the extent of loan payable. Similarly, if the transferee/assignee has given the
policyholder a loan against the security of a policy, the nomination is automatically
revived when the policy is reassigned or re-transferred to the policyholder on
payment of the loan.

If the policyholder as well as the nominee dies before maturity of a policy, the Act
proceeds would be paid to legal heirs or holders of a succession certificate.

53 The Insurance Act, 1938. https://www.indiacode.nic.in/bitstream/123456789/2304/1/a1938-04.pdf
(Accessed on 20 November 2023).
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Section 38 of the Insurance Act, 1938

This section deals with the assignment and transfer of insurance policies and
imposes certain restrictions on the nominees or legal heirs while lodging claim after
the death of the policyholder.

Insurance policies can be assigned/transferred as security for a loan. This action
confers certain rights on the person/entity in whose favour the policy is assigned or
transferred. For example, insurance for a property loan is assigned to a bank/lender
giving it the right to recover the outstanding amount from the settled claim if there
is a payment problem.

An insurance policy can be transferred or assigned by simple endorsement on the
face of the policy or by a separate instrument, signed by¢the policyholder or a duly
authorised person. It must be attested by a witnesséand supported by terms and
conditions for such transfer or assignment. The Act'also empowers the insurer to
accept or decline such endorsement, if it has réason  to believe that the transfer or
assignment is not bona fide or is not in the interestiof the policyholder or not in public
interest.

The liability of the insurer is limited to/the amount secured by partial assignment or
transfer. The policyholder is not ‘entitled to further assign or transfer the policy for
the residual amount payable under the same policy. For instance, assume the value
of a policy is Rs10 lakh and the policyholder avails a loan of Rs5 lakh by assigning
the policy. In the event of death or an unfortunate event, the insurer is liable to only
pay Rs5 lakh.

Typically, insurers incorporate the ‘assignment’ rules in the insurance policy itself.
Actual interpretation of thefules may differ from case-to-case and on the prevailing
conditions.

4. Small Savings Schemes

The department of economic affairs (DEA) under the Union finance ministry is the
controlling authority of various small savings schemes (SSS) in India. The National
Savings Institute (NSI)® functions as the front office and public relations unit of the
DEA. Its objective, inter alia, is to coordinate with post-offices and banks for
attending to investors’ queries. It also handles legal issues and attends court cases on
behalf of the department, and provides online and offline redress of public

54 Ibid.
55 https://nsiindia.gov.in/ (Accessed on 18 November 2023).
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complaints and grievances. These schemes are monitored by the Government
Savings Banks Act, 1873, which stands amended from time to time.>®

Section 4A lays down rules for payment on death of depositor. While the rules
applicable are generally the same, sub-section 8 provides for payment in absence of
nomination or Will. It says that if the required probate or succession documents are
not produced within three months of the death of the depositor, the authorised
officer of the government savings bank may pay the amount to any person,
appearing to him to be entitled to receive the money or to administer the estate of
the deceased in accordance with such procedure as may be prescribed.

Section 5 of the Act underlines discharge of payment if made to the rightful owner
within the provisions of this Act. Sub-sections 1 and 2 protect the rights of the
executor and the creditor, respectively, for any lawfulidues: Section 6 empowers the
authorised officer to obtain security for proper administration of money paid to a
person.

If the depositor turns incapacitated for any reason including insanity, as per Section
12, the authorised officer may pay, from time-to-time, a certain sum of money to the
guardian or legally authorised person.

5. Government Bonds, Treasury,Bills, etc

These financial instruments are monitored by the Government Securities Act, 2006.>”
Section 7 pertains to recognition of title to the security of the deceased single holder
or joint-holders. This Section refers to the provisions of the Indian Succession Act,
1925. It takes cognisance of lawful title (towards creditors, etc) to the securities.
Recognition of the title/of the claimant also depends on a certain minimum and
maximum amount as may bé prescribed by the government from time to time.

Section 8 sets down rights of the survivor/s, joint-holder/s or several payees, subject
to certain provisions under Section 45 of the Indian Contract Act, 1872. As per
Section 8 (a), if the securities are held by two or more persons jointly, and either or
any of them dies, the title to the securities vests in the survivor/s of those persons.
As per Section 8 (b), when a security is payable to two or more persons severally,
and if either or any of them dies, they shall be payable to the survivor/s of those
persons or representative of the deceased or to any one of them.

56https://www.indiapost.gov.in/VAS/DOP_PDFFiles/Savings%20Bank/Government%20Savings%20Bank%20Act
%201873.pdf (Accessed on 18 November 2023).
57 https://dea.gov.in/sites/default/files/GovernmentSecuritiesAct2006.pdf (Accessed on 18 November 2023).
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Section 9 defines the transfer and payment procedure after death of the holder/s. It
almost goes along the same line with provisions under other Acts or regulations
discussed herein-above.

6. Employees’ Provident Fund (EPF)

Section 70 of the Employees’ Provident Fund Scheme, 1952, has laid down rules
regarding claim after the death of the EPF member.”® As per Section 70 (i) the
amount standing to the credit in the fund of the member, or that part thereof (i.e.,
specified percentage in case of more than one nominee) to which the nomination
relates, shall become payable to the nominees.

Section 70 (ii) states that, if nomination is not made, the whole amount will become
equally payable to the members of the family of the deceased EPF member. If,
however, nomination is made only to a part of the amountlying to the credit in the
fund of the deceased member, then the balance%amount, not related to any
nomination will become equally payable to the,members of the family of the
deceased EPF member. There are, however, cestain provisions which are a little
complicated in nature and need to be interpreted in proper manner, depending on
the situation.

If no nomination or Will is present, the amount will be payable to a person who is
legally entitled to receive the same, as made clear by Section 70 (iii).

Section 72 chalks out the guidelines for payment of provident fund (PF). The
regulations thergin empower the PF commissioner to make a payment to the
claimant after satisfying his title, if the amount to the credit of the fund is less than
Rs10,000. In case of‘a dispute about the amount payable, the PF commissioner is
authorised to make a prompt payment of the balance, undisputed amount to the
rightful owners.

At the time of writing the report, EPFO was set to introduce new rules which would
ease the transfer of PF when individuals change jobs. Applicable from 1 April 2024,
the new rules stipulate that the old PF balance for an individual will automatically
get transferred to the new employer, eliminating the need for account-holders to
manually request PF transfers. Earlier, despite having a universal account number
(UAN), individuals were forced to undergo the hassle of requesting PF transfers.

8 The Employees’ Provident Funds Scheme, 1952.
https://www.epfindia.gov.in/site_docs/PDFs/Downloads PDFs/EPFScheme.pdf (Accessed on 20 November
2023).
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While this change eases the problems faced by an individual member, the claims
process for nominees needs to be reworked as well. As all members have a UAN,
nominees who submit an easily verifiable government-issued death certificate,
should be paid automatically, without having to undergo further verification
through submission of additional documents.

7. Real Estate

As discussed in the previous chapter of this report, properties that are governed by
the Cooperative Societies Act have a provision for the owner to add a nominee by
following a prescribed procedure. Nominees, in this case, are only caretakers or
trustees of the property and can only claim ownership after it is conclusively proven
that they are also the legal heirs or that there are no legal heirs alive or that they
have given up their right in favour of the nominee.

Under the rules prescribed by the Cooperative ‘Societies Act, the concerned
cooperative housing society (CHS) should transfer the share or-interest of the
deceased member to a person nominatedsas per the Act. If no such person is
nominated, then the managing committee of the CHS should transfer it to a person
‘who may appear’ to the committeé as”the heir or legal representative of the
deceased.

Therefore, on the death of a member, the CHS would transfer the share or interest of
the deceased member to a person nominated in accordance with the rules. The
purpose of nomination is to make clear the person whom the CHS has to deal with
on the death of aigmember. It does not create any interest in favour of the nominee, to
the exclusion of those who(are legally entitled to the estate of the deceased member.
Under no circumstances’ would the nominee become the absolute owner of the
property. He or she is only’empowered to hold the property ‘in trust’ for the real
owners, for the purpose of dealings with the CHS.

Where a member of a CHS has not made any nomination, the CHS will, on the
member's death, by a public notice exhibited at the office of the CHS, invite claims or
objections for the proposed transfer of shares or interest of the deceased, within the
time specified in the notice. After taking into consideration the claim or objections
received or otherwise, and after making such inquiries as the committee considers
proper in the prevailing circumstances, it will decide who, in its opinion, is the heir
or the legal representative of the deceased member and proceed accordingly.
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While the specific rules may differ on the basis of the Cooperative Society Acts
adopted by each state in India, the basic principle for transfer to the property would
be the same. Accordingly, a nominee would have to submit the following documents:

e Membership application form as prescribed, along with the entrance fee as

applicable;

e Anundertaking or indemnity letter;

e Copy of the nomination form filed by the deceased member;

e Death certificate of the deceased member;

e Share certificate of the deceased member.

Additionally, all outstanding dues of the deceased member would have to be cleared
by the nominee at the time of submitting a membership application form.

In case there is no nomination and, further, if theré appears to be a dispute or
disagreement among the relatives of the deceased;the CHS should demand a
succession certificate from the relatives. In casefthexe’is no dispute and a clear legal
heir can be ascertained by the CHS, the leir will have to submit the following
documents:

e Membership application formas prescribed, along with the entrance fee as
applicable;

e Anindemnity letter and anwundertaking;

e Death certificate of the deceased member;

e Share certificate of the deceased member;

e The CHS will display on its notice board and also send a copy of the notice
to every/member in the CHS. It will also publish the notice in two local
newspapers having wide publicity, one in a local language and the other in
English. Any claim‘from the public has to come within a period of 15 days
from the day of publication of the notice.

For properties that are not governed by the Cooperative Societies Act, the legal heirs
would have to follow the rules prescribed under the Transfer of Property Act. This
may require a succession certificate or a Will as the case may be.

Need for a Death Registrar

Considering that a death certificate is mandatory for a nominee or an heir when
filing a claim for the deceased’s assets, the creation of a ‘Registrar of Deaths’ (in each
municipality and panchayat) would help smoothen the transmission process greatly.
Such a registrar would automatically send information to a central repository, as a
mandatory process, with a copy of the death certificate.
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Creating such a mechanism will speed up transmission processes by eliminating the
need for heirs (once authenticated) to submit multiple death certificates to different
agencies. It will also allow cross-verification, as the data would be automatically
uploaded, updated and maintained by the registrar. For instance, in the case of
SEBI's centralised mechanism for reporting the demise of an investor, the
intermediary could verify the death certificate submitted by the nominee or heir
through such a registrar. Alternatively, it could also refer to the death certificate
directly on the registrar’s portal with the use of identity documents of the deceased.

Mechanisms for Redress
A brief description of the grievance redress mechanisms available for various asset
classes is given below.

Banks and Non-banking Finance Companies (NBFCs): Complaints can be
escalated to a nodal officer whose name and contact, details are available on the
official website of each entity. The escalation processsis specified and, if that does not
provide respite within a stipulated period of 30 days, a complaint can be filed with
RBI’s integrated ombudsman scheme. This,can'be done online and a state-wise list of
the offices of the banking ombudsman has been made available here:

https:/ /www.rbi.org.in/Scripts/ AboutUsDisplay.aspx?pg=BankingOmbudsmen.ht

m

Shares, Mutual Funds and Bonds: Most issues concerning these instruments are
handled by the RTAs; hence, one should first lodge a written complaint with them. If
not satisfied, the matter can be then escalated to SEBI Complaint Redress System
(SCORES) using the following link: https:/ /scores.gov.in/scores/Welcome.html

SEBI also has an ODR me¢hanism to resolve issues at the RTA level. Legal experts
believe that SOPs and guidelines defining this mechanism are handicapped by the
fact that persons appointed as arbitrators or conciliators often have no knowledge
about complex securities market regulations and issues. Such appointments tend to
exacerbate issues rather than resolve them. While the principle of incorporating an
ADR mechanism is sound and could potentially help in avoiding lengthy legal
battles, it requires the right appointments to make it effective.

Insurance: Every insurance company has a nodal officer who handles grievances. In
case there is no response or an unsatisfactory response has been given, the matter
can be escalated to the insurance ombudsman either online or directly to the officer
concerned. The state-wise list is available here:

https:/ /www.cioins.co.in/Ombudsman
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Small Savings Schemes: Post-offices handle small savings schemes and any
complaint that is not redressed by the post-office, can be lodged with the nodal state
officers as per details available on this link:

https:/ /www.indiapost.gov.in/ VAS/Pages/Content/circle pg nodal officer.aspx

If the small savings account is held in a bank, the procedure, as stated in the para for
Banks and NBFCs above must be followed.

Government Stocks, Treasury Bills, etc: RBI Retail Direct portal has a toll-free
number 1800 267 7955 (between 9am and 7pm on working days) as well as an email
ID - support@rbiretaildirect.org.in for lodging grievances.

Employees Provident Fund (EPF): There is an online process with a list of claim
forms to be submitted on the death of a member in different'circumstances under the
‘Deceased’ option:

https:/ /www.epfindia.gov.in/site_en/ WhichClaimE6rm.php#Q5

Any grievances can be lodged on:
https:/ /epfigms.gov.in/Grievance / GrievanceMaster

Regulators have framed required rules based on provisions in the governing laws,
particularly, the Indian SuccessionAct, 1925. The timeframe set for redress, once all
the requirements are met is genmerally 15 to 30 days. In practice, there numerous
challenges as shown by Moneylife Foundation’s online survey.
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5. Challenges in Claiming Financial Assets

From the previous chapter, it is clear that regulatory bodies have issued guidelines
or regulations that define the process of claiming various financial assets. While RBI
has not mandated SOPs, IBA, as a nodal body for banks, has put out model
operating guidelines which are adopted by banks. However, there still a wide
discrepancy between the process that is followed by individual officials and the IBA
guidelines.

On the other hand, SEBI has recently issued detailed/guidélines and clear SOPs to
intermediaries, including remarkable clarity on documentation requirements from
claimants. Until this change, there have been complaints about arbitrary demands
for documents by officials in charge of verifying claims because they were unaware
of the mandated process.

Responses to Moneylife Foundation’s online survey highlight the complex and, often,
inconsistent processes that nominees and heirs are put through while claiming assets
of their deceased loved ones. Common challenges include lack of clarity or changing
requirements for supporting documents, lack of awareness about the mandated
claim process, inordinate delays in processing the claim and a mostly offline process
that adds to the delay.

The problem is more frustrating when it comes to unclaimed shares, where the IEPF
has rather complex rtles and processes for making claims that are at variance with
the more relaxed stance of SEBI.

In recent months, especially after the PIL filed in the Supreme Court, all regulators
including the EPFO have made efforts to streamline and simplify the transmission
process as well as that for unclaimed assets. In practice problems remain.

Here are a few examples of the predicament faced by people as claimants, nominees
or legal heirs. Names in all examples have been changed to protect privacy.

Bank-related Examples

Casel

An illiterate woman approached a public sector bank with the passbook of her deceased
husband and requested for settlement of the balance in the account. The branch manager told
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her to obtain a legal heir certificate, without even examining the savings bank account
passbook or the account details.

The lady travelled 25km to the nearest government office to apply for a legal heir certificate.
She was informed that she may have to wait for a few months after applying for it. A
middleman offered to help obtain the certificate for a charge of Rs6,000. However, the balance
in the account, which she was attempting to claim, was a mere Rs2,000. She decided that it
was not worth the time, money or effort to see the process through.

The demand is quite contrary to what RBI’s circular for simplification of procedure

for death claim® has said:
2.3 In case where the deceased depositor had not made any nomination or for the
accounts other than those styled as 'either or survivo#' (such as single or jointly
operated accounts), banks are advised to adopt a simplified procedure for repayment to
legal heir(s) of the depositor keeping in vietn, the imperative need to avoid
inconvenience and undue hardship to the comution person. In this context, banks may,
keeping in view their risk management systems, fix a minimum threshold limit, for
the balance in the account of the deceaseéd depositors, up to which claims in respect of
the deceased depositors could be settled without insisting on production of any
documentation other than a letterof indemnity.

Chandramouli Mohan, a retired-senior manager from a PSB and a consumer activist,
discovered that the bank in the case mentioned above, had set a threshold limit of
Rs5,000 for death claims. Below this limit, the bank required only a “declaration
from respectablesperson/s known to the family of the deceased, and a
declaration/undertaking, from claimants, and an unstamped letter of indemnity
signed by all the heirs.”

Unfortunately the branch manager was either callous in dealing with a poor and
illiterate customer, or unaware of the RBI directives, leading to harassment of a
genuine claimant.

Case 2

Rakesh Jha contacted the branch of a multinational bank where his deceased sister had a
savings account, with a balance of approximately Rs8 lakh. He was the registered nominee to
his sister’s account. The bank staff and operations head were unaware about the claims
process and procedures.

59 Settlement of claims in respect of deceased depositors — Simplification of Procedure, RBI/2005-06/48
RPCD.CO.RF. BC.N0.12/07.38.01/2005-06. July 12, 2005
https://www.rbi.org.in/commonperson/English/Scripts/Notification.aspx?1d=68 (accessed 13 December 2023)
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A few weeks after making a claim, an employee of the bank contacted Mr Jha and informed
him that a succession certificate is mandatory for settling the claim and it had to be obtained
from a court of law. He offered his help by sharing the address of a lawyer who would arrange
the required certificate at a nominal cost of Rs75,000.

An examination of the passbook revealed that Rajesh Jha's name was registered as a nominee,
but the bank claimed that it had no record of the nominee at the branch level, as information
was centralised in Mumbai. The bank had no physical or digital records to disclose the name
of the nominee or certify it. A follow-up with the branch and the central office in Mumbai did
not yield any positive results and the claim was settled only after escalation of the complaint
to the banking ombudsman.

This exposes how badly the bank maintained important customer records, the casual
manner of dealing with legitimate claim by and the shocking attempt to misguide a
legitimate nominee. This flies in the face of RBI guidelines and circulars with no
consequences to the officials concerned.®

Case 3

John Fernandes (name changed), a respondent te Moneylife Foundation’s online survey says
that his deceased father had some outstanding dues to be paid to his broker, Angel One. The
broker insisted that pending dues must<be paid from the deceased’s bank account, before
settling the claims.

This was not possible as the account was frozen for debits until legal formalities were
completed. The brokersalso would not accept payment made from John’s account although he
was the legal heir. While writing this report, the claim had not been settled, since there was a
stalemate over a paltry sum of Rs1,062 that needed to be paid from the deceased’s account.

Case 4
Ankur Verma (name changed) passed away at the age of 95, leaving Rs1.25 lakh in his
savings bank account with a private sector bank in Bengaluru. There was no nomination
registered in Mr Verma’s account and his three legal heirs had amicably decided that two
would relinquish their rights on the deposit, allowing the third heir to claim the entire
amount.

They filled out the necessary application forms and submitted a stamped indemnity bond, to
attest that they had no objection to one heir claiming Mr Verma’s deposit. However, the local
branch manager said their application would be forwarded to the regional office, since the
branch was not authorised to settle the claim.

80 https://www.rbi.org.in/commonman/Upload/English/Notification/PDFs/64668.pdf (Accessed on 21
November 2023).
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Twenty days later, the branch emailed them to say that there were discrepancies in their
forms which had to be rectified to process the claim. These turned out to be as basic as -

i. page no. 3 of the application has not been signed by all the claimants

ii. page no. 5 of the application should not bear the signature of ‘authority holder’
iii. alteration in page 7 requires authentication

iv. ID proof of all the claimants not submitted.

A clear SOP and verification at the branch, before forwarding the claim to the
regional office, would have saved everybody a lot of time. The casual attitude, lack
of sensitivity and time wasted in submitting a new application continues to be a
fairly normal experience.

Case 5

Shruti Singh, a widow, was the registered nominee iftvher sleceased father’s savings account
and a few fixed deposits. Her father had registered+her name as a nominee before her marriage.
At the time Shruti approached the bank to make aclaim on her deceased father’s accounts, the
self-attested copy of her Aadhaar card mentioned her post-marriage name and the address of
her marital home, while her PAN card mentioned her father’s name.

The bank asked her to provide proofef old address, knowing full well that such a demand was
unrealistic, irrelevant and not feasible. Shruti was forced to escalate her complaint and meet
the bank’s zonal office officials, before her claim was finally processed. This delay was entirely
avoidable and causedmndue stress at a time of bereavement.

Case 6

Rajesh Verma had three marrieddaughters and all his bank accounts as well as fixed deposits
had registered nominees. Rajesh passed away in a city where one of his daughters resided. On
his demise, each of the daughters separately approached the bank with death claim forms,
notarised death certificate, self-attested KYC documents, cancelled cheque of the bank where
they had their own respective accounts, as well as bank-attested and certified details of their
accounts.

While the FDs were in Rajesh’s sole name, the bank claimed that, as per their records, they
were being held jointly. They were not ready to accept the FD receipts that had his sole name
printed on them. The bank further went to raise the following objections -
i.  death certificate must have the permanent address (as registered with the bank);
ii.  nominees need to be physically present at the home branch to make a claim, even if
they are NRIs.
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One of the daughters, who resided abroad, having completed the necessary demands and
compliance requirements of the bank, was denied the claim until she could personally visit
the home branch. The settlement was unnecessarily delayed due to an arbitrary rule that the
bank had concocted and its own records were not accurate.

Case 7

A probate for a Will is still mandatory only in three presidency town in India - Mumbai,
Chennai and Kolkata (if the person resides in these cities or owns properties in them).
However, Avinash Khairwar (name changed) says that many intermediaries insist on a
probate, as a matter of ‘best practice’ for claiming mutual fund proceeds even if it is not
mandated.

Separately, when Avinash approached HDFC Bank for an account statement of his deceased
father, which was required to file an income-tax return, the Bank claimed that for amounts of
over Rsl lakh, a probate is required. When Avinash explained that he had only sought
information to file an I-T return and not made anyyclaim to the balance in his father’s
account, HDFC Bank’s legal department refused to-oblige.

Case 8

Nitin Rao (name changed), superannuated from a public sector bank, invested all of his
retirement benefits in term deposits with.the same bank where he had served for 40 years. He
was unmarried, meticulous and awpetfectionist who made sure that all of his financial assets
had nominations registered in favour of his five different siblings.

After his demise at_the, age of 70, 10 of his deposits were settled; the respective nominees
received the proceeds without any hassle. Only one savings account with a balance of Rs5
lakh remained, as the branch claimed there was no nomination on record for it.

The nominee, Mr Rao’s sistet, was confident that she was the nominee for the concerned
account. She, therefore, requested the branch to physically verify the account opening forms
submitted by late Mr Rao. The branch unofficially told her that they could not trace the
original application and suggested that the claim could be settled equally between all legal
heirs.

This meant that the application had to be signed by all legal heirs, who resided in three
different states. The bank also insisted on a stamped indemnity form to be submitted by two
persons unrelated to the claimants and those known to the bank (i.e., customers of the bank).
The claimants, however, were aware that only one indemnity letter from a third party was
sufficient under the death claim settlement policy of the bank.
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After educating the branch about their own claim settlement policy, the claimants managed
to convince the branch to process their application and send it to the regional office, which
approved the claim with a caveat: “Branch to ensure that there are no other legal heirs.”

In compliance with this caveat, the branch again started insisting on unnecessary documents
such as a copy of the death certificate of Mir Rao’s parents. Only when the claimants said they
would approach the banking ombudsman for relief and damages for undue harassment, was
the claim settled. It took more than 45 days and a lot of stress for a simple matter involving a
former employee.

A bank, NBFC or any other RBI-regulated entity, is required to draft, adopt and
periodically update a comprehensive document preservation policy, based on the
rules and regulations stipulated by various laws such asthe Banking Regulations
Act, Banking Companies (Period of Preservation of/Recerds) Rules, Information
Technology Act, Prevention of Money Laundering Act and Prevention of Money
Laundering (Maintenance of Records), etc.

Accordingly, the “account opening forms, inventories prepared in respect of articles
in safe custody and safety locker and memination forms,” are to be preserved for a
period ‘not less than five years’.®! Liossof nomination records in this particular case
meant that the bank could not authenticate the nominee’s claim and the claimants
were inadvertently penalised by delaying the claim process.

Lack of knowledge about the bank’s own death claim settlement policy further

exacerbated the delay with the demand for unnecessary documents. It is important

to note here that RBI’s directions clarify -
In cases where the,deceased depositor had not made any nomination or for the
accounts other ‘than/thosexstyled as 'either or survivor' (such as single or jointly
operated accounts), banks are advised to adopt a simplified procedure for repayment to
legal heir(s) of the depositor keeping in view the imperative need to avoid
inconvenience and undue hardship to the common person. In this context, banks may,
keeping in view their risk management systems, fix a minimum threshold limit, for
the balance in the account of the deceased depositors, up to which claims in respect of
the deceased depositors could be settled without insisting on production of any
documentation other than a letter of indemnity.®?

61 Banking Companies (Period of Preservation of Records) Rules,
1985.https://upload.indiacode.nic.in/showfile?actid=AC_CEN_2 11 00002_194910_1517807317779&type=ac
tfile&filename=a1949-10.pdf (Accessed on 23 November 2023)

62 https://www.rbi.org.in/commonperson/English/Scripts/Notification.aspx?ld=68 (Accessed on 23 November
2023).
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It is a shame that these guidelines were not followed by the regional office or the
branch. The very purpose of obtaining a stamped indemnity letter from a third party
is to indemnify the bank in case another person comes forward to claim the amount.
Ignoring this simple fact, the branch demanded death certificates of parents, whom
they perceived as possible claimants or legal heirs, that too when 10 deposits had
already been smoothly transferred to respective nominees.

Demat-related Issue

Case 9

Manish Jain went through the long and arduous process of obtaining a legal succession
certificate from the court. It took him three years and cost a substantial amount of money in
court and lawyer fees. Axis Direct had demanded a succession certificate for transmission
and settlement of his mother’s demat account.

After producing the succession certificate, Axis Direct went on to quote old SEBI circulars
and demanded additional documents such as an affidavit from all legal heirs. The harassment
reached a point where he suffered panic attacks. Hé'says that employees of Axis Direct had no
clue about SEBI and NSDL rules and repeatedly,provided conflicting information.

Conclusion
In addition to the above examples*Moneylife Foundation’s online survey, which
collected feedback from 632 respondents threw up the following issues:

e Lack of Knowledge at Banks Leading to Harassment: Lack of understanding
among officers in charge of the settlement process and documentation
required was a.common complaint.

a) In one case, the list of supporting documentation required for compliance
kept changing‘and the entire process was completed on a trial and error basis,
as neither the mamagers nor the back-end employees are aware of the
mandated supporting documents.

b) A no objection certificate or an affidavit was demanded from all heirs, even
when there was a nomination registered for the concerned account.

c) One claimant was asked for a ‘kutumbpatra’ or family tree and a
surety/witness was required, even where a nomination had been registered.
d) A legal heir certificate is not required for a claim below a set threshold, yet
the bank officials insisted on it.

e) In one case, although re-KYC was done recently, officials demanded that
the process be repeated. The respondent was asked to obtain a signature from
the local member of legislative assembly (MLA) to certify that the name
mentioned on the application form is the same as the name on identity
documents which only had initials. The lack of standardisation and
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differences in various identification documents such as Aadhaar, PAN, voter
ID and passport is another unending source of harassment on various issues.
f) Insistence on the personal appearance of all legal heirs even if they lived in
different cities has been cited by many respondents. Often, multiple visits
were required, if the manager is unavailable or on leave.

g) One bank did not accept a signature attestation obtained from another
bank and insisted that the claimant open an account in their bank and get
attestation done separately.

h) One bank asked for a copy of the deceased person’s Aadhaar even though
he did not have one.

i) A masked Aadhaar of the legal heirs was not accepted by the bank, even
though UIDAI recommends masking. What is worse, respondents are asked
to fill and submit a form that categorically states ‘I voluntarily submit
Aadhaar’.

j) A public sector bank insisted on the claimant opening an account in the
branch by refusing to transfer the money,into the claimant’s account in
another bank.

k) Foreign nationals claiming assets of deceased Indian parents have the
hardest time. They are forced to make repeated trips to India and pay hefty
legal fees to complete the formalities, since the officials handling transmission
are ignorant about the role of executors and their duty to distribute assets.

1) Asking claimants to provide an indemnity bond for transmission even
when they had a probated and registered Will is a frequent complaint.

m) A public sector bank manager asked one nominee to submit a statement of
assets and/liabilities, to determine if he was worthy of access to the locker.

Misplaced Documents and Callousness: Several respondents have
complained aboutimisplaced documents or record of nomination by deceased
account-holders. One respondent says, “Despite having proper nomination,
Unit Trust of India (UTI) insisted it did not have any nomination on record.
Luckily, my father had preserved copies of the original forms submitted and I
also had the original allotment letter with the nomination. It took 11 years for
the mutual fund units to finally get transferred.” This is pure harassment.

In another instance, despite the claimant insisting that his deceased wife had
more than a savings account at Kotak Mahindra Bank, the bank denied it. It
was only later that he stumbled upon documents of his wife demat account at
the bank holding multiple shares. He is now going through a tortuous
process of resubmitting KYC and other mandatory documents which were
already submitted for the earlier claim.
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e Probate & Wills: Asking claimants to probate a Will, as a ‘best practice” even
when it is not applicable, is time consuming and expensive is a common
complaint. This has been sought in some instances even when the amount
involved is below the threshold for seeking extra documentation. Officials
have harassed claimants by seeking indemnity bonds even when there is a
probated Will, defeating the very purpose of the exercise.

One claimant says settlement officers rejected a probated Will and demanded
a succession certificate because they did not understand difference between
the two.

In one egregious case, a bank insisted it would distribute assets equally
among all because the probate was not well construed. It had taken the
claimants six years to probate the Will. In the absence of SOPs banks get away
with such ignorance and callousness or keepiclaimants busy in endless battles.

e NSC: When a claimant made an, application with the necessary identity
documents (Aadhaar, PAN and passbook) to claim a National Savings
Certificate (NSC) from his local post-office, he was advised to produce two
witnesses as the claim_was\being made at a different post-office from the
home branch, where the account was initially opened.

e LIC: When making a death claim with LIC, a nominee was asked to get the
signature of the LIC agent who had sold them the policy. As the same agent
could not be reached, another agent who signed the form coerced the
nominee into buying additional policies.

e PPF: A penalty was deducted from the PPF account of the deceased husband
of the claimant, as the account was closed before completing the term of 15
years. The wife had to persistently follow up and fight her case with SBI, as
no penalty should have been deducted in a death claim. The Bank simply
stated that the system deducted the penalty automatically and issued a
cheque for the deducted amount after a grievance was filed.

® Government Bonds: The transmission of a government bond required
signature and bank account certification twice, because the format was
changed and initially-submitted forms were returned.
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6. Legal Hurdles for Families of Incapacitated Adults

While exploring the various challenges in asset transmission, we came across a critical
legal gap regarding the management of assets belonging to incapacitated adults.
There are persons who have assets and savings but are no longer able to manage
them because of accidents, illness or age-related disabilities like dementia,
Alzheimer’s or Parkinson’s disease. This prevents them from operating bank
accounts, lockers, trading accounts, beneficiary accounts, etc, leaving them
vulnerable and helpless.

As a result, they lose access to their own funds and, often, deprive family members
from resources, even to care for the incapacitated persons who may need round-the-
clock medication, nursing care or attendants. It‘also applies to those in a coma or a
vegetative state due to an accident.

Many Indians in nuclear families’ with children living abroad are increasingly
stressed at the absence of close relatives who can be depended upon to manage their
funds. It is worse for those whohave no families, even if they move to assisted living
centres. The law is stringent about giving access to a person’s assets and it requires a
court order, even if it is a spouse, child, sibling or close relative coming forward to
care for an incapacitated person. Those who have to depend on professional help
(such as assisted living centres, hospices, etc) have no solution at present, especially
if such a person is already in.a coma or a vegetative state.

This chapter makes an attempt to understand the legal aspects of such situations in
India and suggests solutions which can be adopted to ease hurdles for families who
wish to be guardians of their loved ones.

Parens Patriae

The concept of taking care of patients in comatose state has been recognised in the
United Kingdom since the 13t century and is referred to as ‘parens patriae’. It means
that the king was the father of the country and had an obligation to look after those
who are unable to look after themselves. The concept of ‘parens patriae’ was also
recognised in India where the king was supposed to be the protector of citizens as a
parent.
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And yet, independent India has no law or legislation to provide for the appointment
of guardians for adults suffering from age-related mental disease or in coma. There
are various Acts under which a guardian can be appointed, but none of these offers
any provisions for appointment of a guardian for patients who are comatose or in a
vegetative state. This may not have mattered in the past where people lived in joint
families and close-knit communities and life expectancy was also low.

No Law for Appointment of Legal Guardians: There is, at present, no law that
provides for appointment of guardians for adults suffering from age-related mental
disease or in coma.

With India’s ageing population and changed demographics, where senior citizens
are living longer and have adequate resources for their own,care, the need for clarity
and legislation have become more important.

The Supreme Court has held that, in order to inveke'the parens patriae jurisdiction,
exceptional circumstances have to exist. The scope of parens patriae jurisdiction has to
be exercised with great caution and with.enormous seriousness. The apex court has
recognised that constitutional courts, including High Courts, can also act under the
parens patriae jurisdiction to ‘meet the ends of justice’. Mental incompetency is listed
as an exceptional circumstance which would justify the exercise of this jurisdiction.
Essentially, if the court is satisfied that the person concerned is in a vegetative state,
then surely parens patriae jurisdiction can be exercised.

Below is a brief examination of present laws that relate to appointment of a guardian
in specific circumstances:

(i) The Guardian and-Wards“Act, 1890: This Act provides guardians to minors;
however, various courts have used their powers as writ courts to appoint close
family members including husband, wife and sons/children as guardians. They
have also permitted them to operate and manage movable and immovable
properties of the incapacitated person subject to monitoring by designated officers of
the government from the National Legal Services Authority.

This Act was enacted to consolidate various laws relating to guardians and wards
applicable to all the classes, creeds and races, who were subjects in British India.
Under this Act, the court can appoint a guardian to take care of the properties of a
minor. This Act was only to provide guardians for the minors and was not
applicable for appointing a guardian to a person lying in comatose state or otherwise
incapacitated.
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(ii) The Hindu Minority and Guardianship Act, 1956: This Act regulated the
guardianship of Hindu minors and for managing their properties. It was a
supplement to the Guardians and Wards Act, 1890. It also defined rights and duties
of a natural guardian. In this Act, welfare of the child was paramount consideration.
Again, the legislation was confined to Hindu minors and has no applicability for
appointing a guardian of person lying in comatose state.

(iii) The Mental Health Act, 1987 (Repealed): The Mental Healthcare Act, defined
mental illness and Section 17 of the Act provides for a nominated representative for
the affected person; however, the nominated representative did not have any right to
the property of the mentally diseased person and did not provide for guardianship
of a mentally ill person.

The Act was introduced because The Indian Lunacy Act,.1912, had become outdated
after considerable developments in medical science. Mental illness is curable, if
diagnosed at an early stage. The attitude of theisociety towards such people is also
changing. Hence, it was necessary to bring ‘in, fresh legislation for treatment of
mentally ill persons in accordance with themew approach. Accordingly, The Mental
Health Act, 1987, was enacted and camerinto force with effect from 1 April 1993.

Chapter VI of The Mental Health Act, 1987, dealt with judicial imposition regarding
mentally ill persons possessing property, custody of such persons and the
management of their property. Sections 52 and 54 provide for the appointment of a
manager for a mentally ill person for management of property. However, there is no
provision in the Act for appointment of guardianship of a person who is in comatose
state.

(iv) Persons with Disabilities (Equal Opportunities, Protection of Rights and Full
Participation) Act, 1995; This Act has been repealed by the Rights of Persons with
Disabilities Act, 2016.

(v) The National Trust Act for the Welfare of Persons with Autism, Cerebral Palsy,
Mental Retardation and Multiple Disabilities Act, 1999: This Act was enacted to
provide for the constitution of a national body for the welfare for autism, cerebral
palsy, mental retardation, multiple disabilities and for other related matters. This
Act focused on welfare of persons suffering from disabilities mentioned above.
Section 14 of this Act deals with ‘appointment of guardian’ but is confined to
diseases or disabilities mentioned in the Act. Though the preamble of the Act states
that “matters connected therewith or incidental thereto’, the provisions do not cover
people in a comatose state. Further, the benefit of this Act will be applicable only to
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people who have any two or more disabilities, to fall under ‘multiple disabilities’
category defined by the Act.

(vi) The Mental Healthcare Act, 2017: This Act was the outcome of the United
Nations Convention on the Rights of Persons with Disabilities which was ratified by
the Government of India in October 2007. The Convention made it obligatory on the
government to align its policies and laws with the Convention. The Mental Health
Act, 1987, could not protect the rights of persons with mental illness and promote
their access to mental healthcare in the country. There was no provision to protect
the rights of persons with mental illness and the Act did not promote access to
mental healthcare in the country.

To ensure healthcare, treatment and rehabilitation of persons with mental illness as
well as to protect and promote the rights of persons with mental illness during the
delivery of healthcare, the Mental Health Bill was introduced in 2013. Hence, The
Mental Health Act, 1987 was repealed and The Mental Healthcare Act, 2017 was
enacted with effect from 29 May 2018.

Section 14 permits the mentally ill person to appoint a nominated representative.
However, where a nominated representative is not appointed, the person who
would be deemed to be the nominated representative, in the order of precedence, is
laid down under Section 14 (4) of the Mental Healthcare Act, 2017. The duties of the
nominated representative have been laid down under Section 17 of the Act.

(vii) The Rights/of Persons with Disabilities Act, 2016; Following the United
Nations Convention on the Rights of Persons with Disabilities (UNCRPD), India
being a signatory State/ enacted the Rights of Persons with Disabilities Act, 2016
(RPWD Act). Section 2(s)/of the RPWD, 2016 lays down that “person with disability”’
means a person who has a long-term physical, mental, intellectual or sensory
impairment, which hinders their effective participation in society. Section 14 lays
down provision for guardianship for such a person who is unable to take decisions
and needs limited support by the guardian. Section 14(2) lays down that every
guardian appointed for a person with disability will be deemed to function as a
limited guardian.

A joint reading of the provisions of RPWD Act, 2016 and the Mental Healthcare Act,
2017, shows that there is clear distinction between both the Acts. The Mental
Healthcare Act, 2017, only deals with the delivery of mental healthcare and services.
It does not maintain any provisions with respect to moveable or immovable assets or
financial affairs of the patient. Hence, we can see a clear departure from
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management of the property of a mentally ill person which was available in the
Mental Health Act, 1987.

Under the Mental Healthcare Act, 2017, the nominated representative is responsible
for providing support in respect of decisions of treatment and for taking decisions in
respect of providing access to family, rehabilitation services, planning of admission,
planning of discharge, appointments of attendants, etc, on behalf of the mentally ill
persons. Therefore, the nominated representative has to be a person who has to
ensure that the rights and benefits of the mentally ill person are well protected.

As per Section 14(4)(b), while appointing a nominated representative, a relative by
blood or marriage or adoption is given precedence over a caregiver. Section 14(4)(c)
recognises that the care given to a mentally ill person by« family member would be
far more than that of a relative.

Under Section 13 of the RPWD Act, 2016, a person with disability has a right to take
all decisions in respect of his or her financial affairs, and to own or inherit movable
or immovable property, etc. To protect this tight further, Section 13(3) provides that
if a conflict of interest arises between the persons with disability and the person
providing support, then such supporting person shall abstain from providing
support to the disabled person.

Section 14 envisages limited guardianship in the case of such persons with
disabilities, who have expressed their desires in the past or are able to express their
desires, going forward. The provision of the RPWD Act, 2016 apply to persons with
varying degrees of disabilities, as the definition of disabilities is extremely wide.

It is clear that the intentionof the RPWD Act, 2016, is to first, examine if the person
with disabilities is capable'of expressing his or her will or preferences; and, second,
under exceptional circumstances, where consultation is not possible, enable the
provision of total support. However, both the Acts provide for appointment of
support/ guardian for people with particular disabilities / mental illness, but do not
address the situation of a person who is in comatose state.

However, the only real option to access the funds of an incapacitated person is a
court order. Fortunately, the Supreme Court and various high courts have used their
powers as writ courts to appoint close family members including husband, wife and
sons and guardians and permitted them to operate and manage movable and
immovable properties of the ill person, subject to monitoring by designated officers
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of the government’s Legal Services Authority. Such cases are also treated with
compassion and as a priority.

Below is a brief summary of precedence-setting cases from various parts of the
country, where courts have permitted the appointment of a guardian for and
incapacitated person in response to specific applications seeking access to funds; in
almost all cases it is a spouse, sibling or a child who is appointed. The court usually
imposes certain restrictions on their access to a person’s assets and requires the
guardian to report periodically to court appointed authorities. In one exceptional
case, in the absence of any relative, the Bombay High Court appointed the lawyer of
a comatose individual as the guardian-in-charge of financial and other pertinent
affairs. In another case, the Kerala High Court acknowledged the lack of legislation
governing adult guardianship in India and proceeded #o/frame guidelines which
would assist in drawing judgement on future cases{ We were unable to find any
examples of non-government organisations (NGOs)yor individuals who are not
family members (social workers or neighbours, colleagues, etc) asking to manage the
affairs of an incapacitated person.

Court Frames Guidelines in Absence of Existing Laws

e Shobha Gopalakrishnan vs State of Kerala®: This case involved the wife of a
comatose individual who had filed a petition in the Kerala High Court seeking
guardianship of her husband, to manage their financial affairs and property. The
central question before the Court was to determine the appropriate legal
framework for appointing a guardian to manage the financial affairs of an
incapacitated person in-a coma, considering the limitations of existing legislation.
Acknowledging the dimitations of existing laws in addressing guardianship for
comatose individtials; the Kerala High Court framed guidelines for appointment
of guardians for comatose persons, their responsibilities and oversight
mechanisms. The guidelines are broadly as follows:

1. The person seeking guardianship must disclose details of the comatose
person's property (movable and immovable).

2. A medical board, including a neurologist, will assess the comatose person's
condition.

3. Revenue authorities will visit the comatose person's residence to gather
information about relatives, finances, etc.

4. The guardian should be a close relative (spouse, children) or, in their absence,
a public official like a social welfare officer.

3 Writ C No. 37278 of 2018 decided on 20 February 2019. Kerala High Court.
https://indiankanoon.org/doc/45820104/ (accessed on 24 May 2024).

70


https://indiankanoon.org/doc/45820104/

A~ MONEYLIFE
CHALLENGES IN TRANSMISSION OF FINANCIAL ASSETS - 2024 ﬁ FOUNDATION

THE RIGHT THING TO DO

5. The appointed guardian must be legally competent.

6. The court will appoint a guardian for specific assets (property, bank accounts)
managed in the comatose person's best interests.

7. The guardian must file reports every six months with the court, detailing
transactions and fund usage related to the comatose person's care.

8. The court will maintain a separate register for guardianships and reports.

9. The guardian can be appointed temporarily, for a specific period, or
permanently.

10. Misuse of power, misappropriation of funds, or neglecting the comatose
person's care can lead to the guardian's removal and potential legal action.

11. The guardian's responsibilities are similar to those under the National Trust
Act, including maintaining accounts.

12. The guardian must inform the local social welfare officer, who may visit the
comatose person and report to the court, if necessatyz

13. Property transactions by the guardian must comply with the law. Failure to
act in the comatose person's best interest can lead'to removal.

14. Moving the comatose person outside theicourt's jurisdiction would require
specific court permission.

These guidelines would serve as an important framework for future legislation on
adult guardianship in India.

Guardian Appointed by Court in Absence of Surviving Family Members

e Nitin G Thakker and anr. vs State of Maharashtra and Others®: This case before
the Bombay High Court highlights the legal process for incapacitated adults
with no designated decision-maker. Mr Damania, an 87-year-old lawyer, had no
family and had not appointed anyone to manage his affairs. Due to his illness,
the court used its inherent power to appoint a legal guardian (in this case his
lawyer advocate Nitin Thakker) to handle his finances, including covering his
daily hospital bills. We understand that the issue was brought to the attention of
the Court by other lawyers. This case emphasises the importance of legal
planning for incapacitated individuals and the Court's role in protecting their
well-being as much as it highlights the absence of an appropriate mechanism to
care for such individuals.

The case sets an important precedent in situations where the comatose or
incapacitated individual has no surviving family or designated decision-maker.

64 LC-VC-GSP-75 of 2020 decided on 13 August 2020, Bombay High Court.
https://www.livelaw.in/pdf upload/pdf upload-379943.pdf (accessed on 24 May 2024).
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It should ideally serve as a template for codifying national law on adult
guardianship.

Court-appointed Authority for Monitoring Functions of Guardian

e Vijay Ramachandra Salgaonkar vs State of Maharashtra®: The Bombay High
Court appointed the husband of a woman with vascular dementia (with diabetes
mellitus and hypertension), as her guardian. The Maharashtra State Legal
Services Authority was designated to monitor the functioning of the guardian
who would submit monthly reports to the Authority.

While the Court allowed the husband to be appointed as her guardian, it also
designated a separate legal authority to monitor the actions of the guardian to
ensure there was no abuse of power or finances.

Spouse or Immediate Relatives Appointed as Guardian

Ideally, the decision regarding a guardian for af incapacitated individual should be
straightforward, prioritising the well-being”of the person. Fortunately, numerous
court cases across India demonstrate a gtowing recognition of this principle. As we
will see, courts have consistently appointed the spouse, children and close relatives
as guardians for incapacitated individuals, particularly those in a coma.

e Smt Shalini Agarwal and Others vs State of UP and Others®: In a situation where
husband of the petitioner was in a comatose state, a coordinate bench of the
Allahabad High Court declared his wife as guardian and allowed her to do all
acts and deeds required for proper medical treatment and welfare of her
husband.

e Uma Mittal vs Union of India®”: The Allahabad High Court appointed the wife of
a person in comatose state, as his guardian, and framed guidelines for the state

of Uttar Pradesh, that are similar to those in Shobha Gopalakrishnan vs State of
Kerala.®

e Sairabanu Mohammed Rafi vs State of Tamil Nadu®: In an identical situation as
Shobha Gopalakrishnan’s, the Madras High Court appointed the wife of a

85 Writ Petition No. 637 of 2021 decided on 17 July 2021. Bombay High Court.
https://indiankanoon.org/doc/101981570/ (accessed on 24 May 2024).

56 Writ C No.5783 of 2020 decided on 14 October 2020. Allahabad High Court.
https://indiankanoon.org/doc/6898836/ (accessed on 24 May 2024).

57 Writ C No. 40096 of 2019 decided on 15 June 2020. Allahabad High Court.
https://indiankanoon.org/doc/79667853/ (accessed on 24 May 2024).

58 Writ C No. 37278 of 2018 decided on 20 February 2019. Kerala High Court.
https://indiankanoon.org/doc/45820104/ (accessed on 24 May 2024).

59 Writ Petition No. 28435 of 2015 decided on 6 January 2016. Madras High Court.
https://indiankanoon.org/doc/108578965/ (accessed on 24 May 2024).
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person in comatose state as the guardian of her husband and she was allowed to
deal with his immovable properties and also operate the bank accounts.

e Philomena Leo Lobo vs Union of India” This is a similar case decided on 13
October 2017, a division bench of Bombay High Court declared the wife as
guardian of her husband Leo Lobo who was in a comatose condition.

e Rajni Hariom Sharma vs Union of India”: The Bombay High Court appointed
the wife as the guardian of a man who was in coma. It was held that this is not
covered by the existing legislations concerning mentally or physically challenged
persons.

e Dr Madhu Vijaykumar Gupta vs The State of Maharashtra and Others’* In an
identical case, the Bombay High Court, in 2019, appointed the wife as guardian
of her husband who was in comatose condition and.appointed her as manager of
all movable and immovable properties of the husband.

e Smt Reshma Salam Kondkari vs Union of India”*: The Bombay High Court
declared the wife as the guardian of her/husband Abdul Salam Ismail Kondkari,
who is in a vegetative state, for managing the bank accounts and immovable
property of the husband includingselling of flat.

e Sikha Arjit Bhattacharya vs Unien/of India”: The Bombay High Court declared
the wife as the guardianof.her husband Dr Arjit Bhattacharya who was in a
vegetative state.

e Rita Arvind Kakodkar vs State of Maharashtra”: The Bombay High Court in
Writ Petition' (L) No.10787 of 2022 appointed the wife as guardian of her
husband Shirishkumar Shantilal Parekh and permitted her to manage his
movable and immovable property.

e In Vandana Tyagi and another vs Government of National Capital Territory of
Delhi and Others’: The Delhi High Court appointed the sons of a comatose lady

70 Writ Petition (L) No.28269 of 2017 decided on 13 October 2017. Bombay High Court.
https://indiankanoon.org/doc/5693324/ (accessed on 24 May 2024).

71 Writ Petition (ST) No.3883. of 2020 decided on 12 March 2020. Bombay High Court.
https://indiankanoon.org/doc/73348917/ (accessed on 24 May 2024).

72 \Writ Petition No. 2476 of 2017 decided on 2 April 2019. Bombay High Court.
https://indiankanoon.org/doc/85914690/ (accessed on 24 May 2024)

73 Writ Petition (L) No. 11394 of 2021 decided on 17 June 2021. Bombay High Court.
https://indiankanoon.org/doc/48207930/ (accessed on 24 May 2024).

74 Writ Petition (L) No. 11757 of 20181 decided on 27 June 2020. Bombay High Court.
https://indiankanoon.org/doc/125161691/ (accessed on 24 May 2024).

75 Writ Petition (L) No. 10787 of 2022 decided on 11 April 2022. Bombay High Court.
https://indiankanoon.org/doc/58153973/ (accessed on 24 May 2024).

76 Writ Petition C No. 11003 of 2019 decided on 7 January 2020. Delhi High Court.
https://indiankanoon.org/doc/141765845/ (accessed on 24 May 2024).
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as her guardians, to utilise her assets, including specifically her late husband's
PPF account. The Court held that such a situation would not fall under the
Mental Health Care Act, 2017 or the Rights of Persons with Disabilities Act, 2016
and, therefore, in absence of legislative guidance and relying on the other
precedent judgements ruled in favour of the sons.

e Smt Prabhat Vinnakota vs The State of Telangana, and Ors””: The Telangana
High Court appointed the wife as her husband's guardian, but with limitations.
Property management is allowed, but selling it required approval from a
designated authority which would also monitor the guardian's actions. This case
emphasises the need for clear legal procedures in such situations while
acknowledging the court's role in protecting vulnerable individuals.

e Satula Devi vs Govt. of NCT of Delhi’®: The Delhi’ High Court created a
guardianship committee comprising the wife, sén‘and brother as nominated
representatives under the Mental Healthcare Act;,2017 and also to manage all
affairs of the patient including medical treatment, healthcare decisions regarding
daily living, financial affairs dealingswith"immovable and movable assets,
decision with regards to shareholding of the patient, operation of bank accounts.

e Asha Sharad Bhagwat vs Union of India through Its Secretary”: In this case,
Asha Bhagwat, the sister of @,comatose man had petitioned the Bombay High
Court seeking to become the'legal guardian. In his order, justice Gautam Patel
explained that the existing legal framework, including the Guardians and Wards
Act and the Mental Healthcare Act, does not provide clear guidelines for such
situations and; therefore, under parens patriae, allowed the sister to be appointed
as the legal guardian, but with limitations on managing his finances.

It would be plain that ensuring what is mandated by the court would be difficult to
implement in practical terms. There is a need for a legally mandated mechanism to
ensure stringent oversight, transparency and accountability to safeguard the
interests of incapacitated individuals. The judgements of various courts in India
mentioned above have a common theme: when an incapacitated individual is unable
to make decisions for his/her own well-being, it becomes the guardian’s duty to act
in their best interest, ensuring that their personal and financial needs are adequately
met.

77 Writ Petition C No. 1436 of 2023 decided on 9 February 2023. Telangana High Court.
https://indiankanoon.org/doc/199103836/ (accessed on 24 May 2024).

78 Writ Petition C No. 1271 of 2020 decided on 6 January 2022. Delhi High Court.
https://indiankanoon.org/doc/102201965/ (accessed on 24 May 2024).

7% Writ Petition (L) 8144 of 2023 decided on 13 April 2023. Bombay High Court.
https://indiankanoon.org/doc/62605249/ (accessed on 24 May 2024).
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Given the increasing proportion of senior citizens in our country and the increased
incidence of age-related debilitating diseases, there may be cases where adults with
means, income and assets do not have anybody willing to take responsibility for
their care and welfare without being adequately compensated. Hence, there is a
need for legislation to confer guardianship on close family members or others (a
social welfare organisation or any other person) to care for an incapacitated person,
since the state/government has a duty towards such persons. This would entail
ensuring that the person appointed as guardian would be granted powers and rights
to deal with such assets as required with a stringent oversight and reporting
mechanism to ensure that the funds are correctly used. Such legislation would also
have to ensure that guardians (especially non-family guardians) are compensated for
their effort which will involve care, reporting requirements and other statutory
filings including payment of taxes.

A Comparative Analysis of Systems and Legal Framework Globally

Here is a comparative overview of legal frameworks and support systems for
financially and medically vulnerable, incapacitated individuals, with a specific focus
on senior citizens living alone in five developed nations, namely, US, Canada,
Australia, UK and Germany.

Legal Frameworks for Decision-Making

o Pre-Incapacity Planning:*All five countries allow individuals to designate
representatives through Durable Power of Attorney (US) or Lasting Power of
Attorney (UK/Australia) instruments to manage finances and healthcare
decisions in the event of incapacity. Canada offers a similar mechanism with
substitute decision-makers.

o Court-appointed Guardianship: The US and Canada have separate
Guardianship (fihancial) and Conservatorship (personal care) systems
appointed by courts::The UK and Australia rely on Court of Protection and
Guardianship and Administration Orders, respectively, for similar purposes.
Germany utilises a Betreuungs system (Guardianship System) for
comprehensive decision-making support.

Key Considerations for Guardianship
o Triggering Incapacity: All countries have legal standards to determine
incapacity for decision-making, often involving medical evaluations.
o Least Restrictive Approach: Courts generally prefer options that least restrict
an individual's autonomy. Pre-designated representatives are prioritised
whenever possible.
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e Guardian Oversight: Courts, typically, monitor guardians through reports
and periodic reviews.

Elder Abuse Protections
o Legal Safeguards: All countries have established legal frameworks to protect
seniors from financial and physical abuse. The specific enforcement agencies
and reporting mechanisms vary by country.

Developed countries offer a variety of legal and social support systems for
financially and medically vulnerable, incapacitated individuals, particularly senior
citizens living alone. While core principles like pre-incapacity planning, court
oversight and social safety nets exist across all countries, the specific structures and
eligibility criteria can differ significantly.
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7. Living Will or Advance Medical Directive

A “Living Will’ in legal terms is known as an “Advance Medical Directive’ (AMD)
which empowers a person, to assign another person, the power to make decisions
regarding their medical treatment when the person is in a comatose or unconscious
state. An AMD helps your caretaker or loved ones take a decision to withdraw or
withhold life sustaining medical treatments which will delay death, but will cause
prolonged pain, anguish, suffering and result in loss of dignity.

While a Will is a legal document by which a person directs his or her estate to be
distributed after death, an AMD becomes effective,before your death. They are
distinctly separate and serve a different purposet

In India, the genesis of Living Wills began in 2018 with a constitutional bench of the
Supreme Court, unanimously declaring“that passive euthanasia is permissible and
an ‘Advance Directive’ could be executed by a patient in order to express their
wishes in this regard.®

The bench also laid down various guidelines encompassing aspects such as
competence of the executor and the method by which such a directive can be made;
the contents of the directive, ways to record and preserve them, the registration
procedure and, finally, the circumstances under which the medical board may refuse
such a directive and the revocation or inapplicability of such a directive.

However, the guidelines prescribed by the Supreme Court were overly complex,
with bureaucratic procedures in place to prevent abuse by unscrupulous individuals
seeking to exploit the patient’s assets. Those wanting to get a Living Will registered
faced hurdles due to the cumbersome guidelines. In January 2023, a miscellaneous
application was filed by the Indian Council for Critical Care Medicine before the
apex court seeking clarifications / modifications to the 2018 judgement as the
previously issued guidelines were impractical, complicated and cumbersome to
execute by medical professionals.?!

80 Common Cause (A Regd. Society) vs Union of India on 9 March, 2018.
https://indiankanoon.org/doc/184449972/ (Accessed on 24 June 2024).
81 Ibid.
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The guidelines were, thus, modified to incorporate details of the authorised person
in the directive; additionally a procedure for authenticating the directive by attesting
it before a notary or gazetted officer was also prescribed.

These modified guidelines have removed the role of a judicial magistrate officer
concerning the registration of the Living Will and has put the obligation on the
competent officer of the local government or municipal corporation, as the case may
be, to appoint a custodian for the said directive. The verification for the opinion of
the secondary board has also been struck off.

Process of Making and Authenticating a Living Will

Generally, an AMD or Living Will should state the circumstances under which
medical treatment can be withdrawn or withheld; and specific terms or instructions
should be laid out for medical professionals. Additionally, it should specify the
name of the guardian and should attest that the executor has understood the
consequences of executing such a directive. Detailsion what an AMD should contain
have been covered in a comprehensive FAQprovided in Annexure III of this report.
Annexure IV also appends a sample format of a Living Will.

The AMD should be signed by (the executor in the presence of two attesting
witnesses, preferably independent and should be attested before a notary public or a
gazetted officer. A copy of the directive has to be given to the concerned guardian, a
family physician (if any) and a competent officer of the local government who shall
name an officer to be the custodian of the AMD.

The AMD is given effect when the executor becomes terminally ill and does not have
the decision-making capacity for further treatment. When a doctor discovers that a
patient has an AMD, they mustfirst verify its authenticity by checking the patient's
digital health records or'contacting the appointed custodian. If the patient is
confirmed to be terminally ill with no hope of recovery, the doctor then informs the
guardian or close relatives listed in the directive about the illness, available
treatment options and the consequences of stopping treatment. The family must
understand this information and decide if stopping treatment is the best option.

Next, a primary medical board, consisting of the treating doctor and two
experienced specialists, is formed to give an initial opinion within 48 hours. If the
primary board agrees to stop treatment, a secondary medical board is then formed.
This board includes a doctor appointed by the chief medical officer of the district
and two new specialists who were not part of the primary board and they also
review the case within 48 hours.
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If both boards and the family agree to stop the treatment, the hospital informs the
local judicial magistrate of first class. The hospital can proceed with stopping the
treatment without waiting for the magistrate's approval.

Expected Challenges

While the concept of Living Wills is fairly new to India and guidelines have now
been stipulated by the Supreme Court, there are still challenges in implementation
which hamper progress.

In early 2024, gynaecologist Dr Nikhil Datar filed a PIL in the Bombay High Court as
the state of Maharashtra had not yet appointed custodians for Living Wills.#? Dr
Datar had earlier written a Living Will and tried to submit it to a custodian and also
mailed a copy to the BMC commissioner’s office. Having received no response even
a year after the apex court’s new guidelines, Dr Dataritook the initiative to file a PIL
in the Bombay High Court.

It was only when the matter came up for'aSecond hearing in the Bombay High
Court, that the state urban development department submitted an affidavit stating
that 417 custodians for Living Wills’ safekeeping had been appointed in all
municipal and local governmentiareas in Maharashtra. Dr Datar was able to
successfully submit his Living Will to the BMC appointed custodian in March 2024
and he became the first to do so in Mumbai.

Justice MS Sonak, who serves on the Goa bench of the Bombay High Court, later
became the first person in Goa to register a Living Will. Goa is the first state that has
formalised, to some extent the implementation of directives issued by the apex court.

While implementation of guidelines is the primary challenge, there are other areas of
concern such as an inefficient bureaucratic process that may potentially delay the
decision-making process. Reaching out to the appointed custodian (panchayat,
municipality or otherwise) and getting a timely response might be challenging.

Even assembling a primary medical board with qualified specialists within 48 hours
can be logistically challenging, especially in under-resourced areas. Further ensuring
that the secondary medical board members are impartial and have no prior
involvement with the case to maintain objectivity could pose to be a challenge in
some cases. Additionally, if the concerned hospital does not have clear protocols and

82 prof Dr Nikhil D Datar Anr Ors ....PETITIONER V/S State Of Maharashtra Through the Chief Secretary and Ors
https://indiankanoon.org/doc/21263779/ (Accessed on 24 June 2024).
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has not provided the necessary training for staff to handle AMDs correctly, it may
cause difficulties in compliance.

Keeping ethical and cultural considerations in mind, there could potentially be legal
challenges from other relatives or interested parties who disagree with the decision
to withdraw treatment despite a Living Will, in states which have not appointed
custodians for Living Wills.

Addressing such challenges would require a combination of clear protocols,
adequate training for healthcare providers, efficient communication systems and
support for families during the decision-making process. While India now has a
fairly vague system in place for registering, recording and implementing the
directions stipulated in a Living Will, there is still a lot meresthat needs to be done.

Public awareness campaigns are essential to educate ‘people about the benefits and
process of creating a Living Will. Support systéms,stich as counselling services are
crucial for families or appointed guardians ‘making these difficult decisions.
Additionally, establishing a feedback mechanism can help continuously improve the
process and address issues faced by executors and families.
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8. Online Survey - Findings & Analysis

Moneylife Foundation conducted an online survey to identify challenges and
problems faced by nominees, legal heirs and beneficiaries while attempting to
claim financial assets of their deceased loved ones. The survey was designed to
restrict responses and gather data, feedback and suggestions from only those
who have had to claim financial assets from various institutions, while
disqualifying those who have had no such experience. This survey was
promoted through mailers and social media platforms (Twitter, WhatsApp,
Telegram, Facebook and LinkedIn).

A total of 1,377 individuals (randomised sampling) participated in the survey,
with 795 (58%) having had to claim financial assets as a nominee or legal heir.
The other 42% of respondents were disqualified from completing the survey as
they lacked this experience.

The survey began with questionsiregarding nomination to establish whether the
respondent understood the importance of adding a nominee to their financial
assets and whether they had completed this process. A majority of the
respondents (87%) confirmed that they had done so, with 9% claiming that they
plan to; while a small percentage (1%) mentioned that they do not plan to add a
nominee to their financial assets.

When asked whether the respondent was aware of the procedures involved in
claiming financial assets of the deceased, 665 (49%) replied in the positive, while
26% were not aware and 25% said they were unsure. This suggests that a
substantial portion of the surveyed have at least some knowledge or familiarity
with the process; yet, a significant portion indicated a lack understanding or
remained unsure about the process. Reasons for this lack of awareness could
include a lack of exposure to such situations or simply never having considered
the subject, until prompted by the survey. Here, reasons for uncertainty could
include a vague understanding, mixed messages from sources or a lack of
confidence in their knowledge.

Among the surveyed respondents, bank savings or current accounts emerged as

the most frequently claimed asset, with 632 individuals reporting having
undergone the process. Following closely behind were fixed deposits (473

81



A~ MONEYLIFE
CHALLENGES IN TRANSMISSION OF FINANCIAL ASSETS - 2024 ﬁ FOUNDATION

THE RIGHT THING TO DO

individuals), shares (461 individuals), mutual funds (378 individuals), bank
lockers (261 individuals) and government savings schemes (240 individuals).
Conversely, assets such as bonds, insurance and pension were identified as the
least commonly claimed by respondents.

Bank accounts are often the most accessible and visible assets, as most
individuals have one or more such accounts. They are commonly used for day-
to-day transactions, making them more likely to be claimed during the process of
handling a deceased person’s estate. Shares and mutual funds may require a
higher level of financial literacy and awareness to claim, compared to savings
accounts. Individuals may be less familiar with the procedures involved in
claiming these assets, possibly leading to fewer claims.

Furthermore, in some families or cultural contexts,”assets such as shares or
mutual funds may be less commonly inherited o, passed down compared to
others like bank accounts or fixed deposits. Some”assets could be perceived as
requiring more complex documentation or‘formalities to claim which could deter
some individuals from pursuing their, claim. Individuals may also prioritise
claiming assets they perceive as having higher immediate value or necessity,
such as bank accounts, over assets such as bonds or insurance policies which
may have longer-term benefits or'be less immediately accessible.

The vast majority of respondents (78%) reported that the claim process operated
entirely offline, necessitating the submission of physical forms and supporting
documents through in-person visits to the relevant office. Only a small fraction
(3%) stated that their process was entirely conducted online, with others
indicating a partial online/component to the procedure.

Several factors contribute to the predominance of offline claim processes
reported by respondents. For instance, many financial institutions and
government offices still rely heavily on traditional paper-based processes for
handling claims. Legacy systems and established procedures might not have
been updated to accommodate online submissions. Legal and regulatory
frameworks in certain jurisdictions may mandate specific documentation and
verification processes that necessitate physical submission of forms and
supporting documents. Certain types of documents, such as original copies of
Will or notarised forms, may require physical submission as per legal
requirements, contributing to the prevalence of offline claim procedures.
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On challenges encountered during the claims process, a majority of respondents
pinpointed '"ineffective communication and ambiguity regarding the
application/claim procedure" (493 individuals) and an "offline claims procedure"
(499 individuals) as the primary issues. Additionally, a substantial number (412
individuals) cited "unreasonable delays in claim processing" as a significant
frustration. "Requirement for unnecessary supporting documentation" (368
individuals) and "complex and incomplete claim submission forms" (303
individuals) were also identified as major hurdles.

Although RBI mandates a 15-day resolution period for death claims, this does
not always happen. Feedback from respondents on the actual timeframe for
claim settlements revealed the following: as many as 151 respondents said that
their claims were resolved within 10-15 days, whereas{156 respondents reported
that it took over a month for them. Additionally, 108 individuals mentioned that
their claims were resolved between three to six months; 65 respondents reported
a settlement period of over six months and 98 fespondents stated that their
claims had not yet been set